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Subpart A—Introduction

§106.1 Purpose and effective date.

The purpose of this part is to effectuate title IX of the Education Amendments of 1972, as
amended by Pub. L. 93-568, 88 Stat. 1855 (except sections 904 and 906 of those Amendments)
which is designed to eliminate (with certain exceptions) discrimination on the basis of sex in any
education program or activity receiving Federal financial assistance, whether or not such program
or activity is offered or sponsored by an educational institution as defined in this part. This part is
also intended to effectuate section 844 of the Education Amendments of 1974, Pub. L. 93-380, 88
Stat. 484. The effective date of this part shall be July 21, 1975.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
§106.2 Definitions.
As used in this part, the term:

(a) Title IX means title IX of the Education Amendments of 1972, Pub. L. 92-318, as amended by
section 3 of Pub. L. 93-568, 88 Stat. 1855, except sections 904 and 906 thereof; 20 U.S.C. 1681,
1682, 1683, 1685, 1686.

(b) Department means the Department of Education.
(c) Secretary means the Secretary of Education.
(d) Assistant Secretary means the Assistant Secretary for Civil Rights of the Department.

(e) Reviewing Authority means that component of the Department delegated authority by the
Secretary to appoint, and to review the decisions of, administrative law judges in cases arising
under this part.

(f) Administrative law judge means a person appointed by the reviewing authority to preside over
a hearing held under this part.

(9) Federal financial assistance means any of the following, when authorized or extended under a
law administered by the Department:

(1) A grant or loan of Federal financial assistance, including funds made available for:

(i) The acquisition, construction, renovation, restoration, or repair of a building or facility or any
portion thereof; and

(ii) Scholarships, loans, grants, wages or other funds extended to any entity for payment to or on
behalf of students admitted to that entity, or extended directly to such students for payment to
that entity.

(2) A grant of Federal real or personal property or any interest therein, including surplus property,
and the proceeds of the sale or transfer of such property, if the Federal share of the fair market
value of the property is not, upon such sale or transfer, properly accounted for to the Federal
Government.

(3) Provision of the services of Federal personnel.
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(4) Sale or lease of Federal property or any interest therein at nominal consideration, or at
consideration reduced for the purpose of assisting the recipient or in recognition of public interest
to be served thereby, or permission to use Federal property or any interest therein without
consideration.

(5) Any other contract, agreement, or arrangement which has as one of its purposes the provision
of assistance to any education program or activity, except a contract of insurance or guaranty.

(h) Program or activity and program means all of the operations of—

(1)(i) A department, agency, special purpose district, or other instrumentality of a State or local
government; or

(i) The entity of a State or local government that distributes such assistance and each such
department or agency (and each other State or local government entity) to which the assistance
is extended, in the case of assistance to a State or local government;

(2)(i) A college, university, or other postsecondary institution, or a public system of higher education;
or

(ii) A local educational agency (as defined in 20 U.S.C. 8801), system of vocational education, or other
school system;

(3)(i) An entire corporation, partnership, other private organization, or an entire sole proprietorship—

(A) If assistance is extended to such corporation, partnership, private organization, or sole
proprietorship as a whole; or

(B) Which is principally engaged in the business of providing education, health care, housing, social
services, or parks and recreation; or

(ii) The entire plant or other comparable, geographically separate facility to which Federal financial
assistance is extended, in the case of any other corporation, partnership, private organization, or
sole proprietorship; or

(4) Any other entity that is established by two or more of the entities described in paragraph
(h)(1), (2), or (3) of this section; any part of which is extended Federal financial assistance.

(Authority: 20 U.S.C. 1687)

(i) Recipient means any State or political subdivision thereof, or any instrumentality of a State or
political subdivision thereof, any public or private agency, institution, or organization, or other entity,
or any person, to whom Federal financial assistance is extended directly or through another recipient
and which operates an education program or activity which receives such assistance, including any
subunit, successor, assignee, or transferee thereof.

(3) Applicant means one who submits an application, request, or plan required to be approved by
a Department official, or by a recipient, as a condition to becoming a recipient.

(k) Educational institution means a local educational agency (LEA) as defined by section 1001(f)
of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 3381), a preschool, a private
elementary or secondary school, or an applicant or recipient of the type defined by paragraph (1),
(m), (n), or (o) of this section.
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(1) Institution of graduate higher education means an institution which:

(1) Offers academic study beyond the bachelor of arts or bachelor of science degree, whether or
not leading to a certificate of any higher degree in the liberal arts and sciences; or

(2) Awards any degree in a professional field beyond the first professional degree (regardless of
whether the first professional degree in such field is awarded by an institution of undergraduate
higher education or professional education); or

(3) Awards no degree and offers no further academic study, but operates ordinarily for the
purpose of facilitating research by persons who have received the highest graduate degree in any
field of study.

(m) Institution of undergraduate higher education means:

(1) An institution offering at least two but less than four years of college level study beyond the
high school level, leading to a diploma or an associate degree, or wholly or principally creditable
toward a baccalaureate degree; or

(2) An institution offering academic study leading to a baccalaureate degree; or

(3) An agency or body which certifies credentials or offers degrees, but which may or may not
offer academic study.

(n) Institution of professional education means an institution (except any institution of
undergraduate higher education) which offers a program of academic study that leads to a first
professional degree in a field for which there is a national specialized accrediting agency
recognized by the Secretary.

(o) Institution of vocational education means a school or institution (except an institution of
professional or graduate or undergraduate higher education) which has as its primary purpose
preparation of students to pursue a technical, skilled, or semiskilled occupation or trade, or to
pursue study in a technical field, whether or not the school or institution offers certificates,
diplomas, or degrees and whether or not it offers fulltime study.

(p) Administratively separate unit means a school, department or college of an educational
institution (other than a local educational agency) admission to which is independent of admission
to any other component of such institution.

(q) Admission means selection for part-time, full-time, special, associate, transfer, exchange, or
any other enroliment, membership, or matriculation in or at an education program or activity
operated by a recipient.

(r) Student means a person who has gained admission.

(s) Transition plan means a plan subject to the approval of the Secretary pursuant to section
901(a)(2) of the Education Amendments of 1972, under which an educational institution operates
in making the transition from being an educational institution which admits only students of one
sex to being one which admits students of both sexes without discrimination.

[45 FR 30955, May 9, 1980; 45 FR 37426, June 3, 1980, as amended at 65 FR 68056, Nov. 13,
2000; 85 FR 30579, May 19, 2020]
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§106.3 Remedial and affirmative action and self-evaluation.

(a) Remedial action. If the Assistant Secretary finds that a recipient has discriminated against persons
on the basis of sex in an education program or activity under this part, or otherwise violated this part,
such recipient must take such remedial action as the Assistant Secretary deems necessary to remedy
the violation, consistent with 20 U.S.C. 1682.

(b) Affirmative action. In the absence of a finding of discrimination on the basis of sex in an education
program or activity, a recipient may take affirmative action to overcome the effects of conditions which
resulted in limited participation therein by persons of a particular sex. Nothing herein shall be interpreted
to alter any affirmative action obligations which a recipient may have under Executive Order 11246.

(c) Self-evaluation. Each recipient education institution shall, within one year of the effective date of
this part:

(1) Evaluate, in terms of the requirements of this part, its current policies and practices and the effects
thereof concerning admission of students, treatment of students, and employment of both academic
and non-academic personnel working in connection with the recipient's education program or activity;

(2) Modify any of these policies and practices which do not or may not meet the requirements of this
part; and

(3) Take appropriate remedial steps to eliminate the effects of any discrimination which resulted or
may have resulted from adherence to these policies and practices.

(d) Availability of self-evaluation and related materials. Recipients shall maintain on file for at least
three years following completion of the evaluation required under paragraph (c) of this section, and
shall provide to the Assistant Secretary upon request, a description of any modifications made pursuant
to paragraph (c)(ii) of this section and of any remedial steps taken pursuant to paragraph (c)(iii) of this
section.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30572, 30579, May 19, 2020]

§106.4 Assurance required.

(a) General. Every application for Federal financial assistance shall as condition of its approval contain or
be accompanied by an assurance from the applicant or recipient, satisfactory to the Assistant Secretary,
that the education program or activity operated by the applicant or recipient and to which this part
applies will be operated in compliance with this part. An assurance of compliance with this part shall not
be satisfactory to the Assistant Secretary if the applicant or recipient to whom such assurance applies
fails to commit itself to take whatever remedial action is necessary in accordance with §106.3(a) to
eliminate existing discrimination on the basis of sex or to eliminate the effects of past discrimination
whether occurring prior or subsequent to the submission to the Assistant Secretary of such assurance.

(b) Duration of obligation. (1) In the case of Federal financial assistance extended to provide real
property or structures thereon, such assurance shall obligate the recipient or, in the case of a
subsequent transfer, the transferee, for the period during which the real property or structures are
used to provide an education program or activity.

(2) In the case of Federal financial assistance extended to provide personal property, such assurance
shall obligate the recipient for the period during which it retains ownership or possession of the property.

(3) In all other cases such assurance shall obligate the recipient for the period during which Federal
financial assistance is extended.
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(c) Form. The Director will specify the form of the assurances required by paragraph (a) of this
section and the extent to which such assurances will be required of the applicant's or recipient's
subgrantees, contractors, subcontractors, transferees, or successors in interest.

[45 FR 30955, May 9, 1980, as amended at 45 FR 86298, Dec. 30, 1980; 65 FR 68056, Nov. 13,
2000; 85 FR 30579, May 19, 2020]

§106.5 Transfers of property.

If a recipient sells or otherwise transfers property financed in whole or in part with Federal
financial assistance to a transferee which operates any education program or activity, and the
Federal share of the fair market value of the property is not upon such sale or transfer properly
accounted for to the Federal Government both the transferor and the transferee shall be deemed
to be recipients, subject to the provisions of subpart B of this part.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.6 Effect of other requirements and preservation of rights.

(a) Effect of other Federal provisions. The obligations imposed by this part are independent of, and
do not alter, obligations not to discriminate on the basis of sex imposed by Executive Order 11246,
as amended; sections 704 and 855 of the Public Health Service Act (42 U.S.C. 292d and 298b-2);
Title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et segq.); the Equal Pay Act (29 U.S.C. 206
and 206(d)); and any other Act of Congress or Federal regulation.

(Authority: Secs. 901, 902, 905, Education Amendments of 1972, 86 Stat. 373, 374, 375; 20 U.S.C.
1681, 1682, 1685)

(b) Effect of State or local law or other requirements. The obligation to comply with this part is not
obviated or alleviated by any State or local law or other requirement which would render any
applicant or student ineligible, or limit the eligibility of any applicant or student, on the basis of
sex, to practice any occupation or profession.

(c) Effect of rules or regulations of private organizations. The obligation to comply with this part is
not obviated or alleviated by any rule or regulation of any organization, club, athletic or other
league, or association which would render any applicant or student ineligible to participate or limit
the eligibility or participation of any applicant or student, on the basis of sex, in any education
program or activity operated by a recipient and which receives Federal financial assistance.

(d) Constitutional protections. Nothing in this part requires a recipient to:

(1) Restrict any rights that would otherwise be protected from government action by the First
Amendment of the U.S. Constitution;

(2) Deprive a person of any rights that would otherwise be protected from government action
under the Due Process Clauses of the Fifth and Fourteenth Amendments of the U.S. Constitution;
or

(3) Restrict any other rights guaranteed against government action by the U.S. Constitution.

(e) Effect of Section 444 of General Education Provisions Act (GEPA)/Family Educational Rights and
Privacy Act (FERPA). The obligation to comply with this part is not obviated or alleviated by the
FERPA statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 99.
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(f) Title VII of the Civil Rights Act of 1964. Nothing in this part may be read in derogation of any
individual’s rights under title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e ef seq. or any
regulations promulgated thereunder.

(9) Exercise of rights by parents or guardians. Nothing in this part may be read in derogation of any
legal right of a parent or guardian to act on behalf of a “complainant,” “respondent,” “party,” or other
individual, subject to paragraph (e) of this section, including but not limited to filing a formal complaint.

(h) Preemptive effect. To the extent of a conflict between State or local law and title IX as implemented
by §§106.30, 106.44, and 106.45, the obligation to comply with §§106.30, 106.44, and 106.45 is not
obviated or alleviated by any State or local law.

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000; 85 FR 30573, 30579, May 19,
2020]

§106.7 Effect of employment opportunities.

The obligation to comply with this part is not obviated or alleviated because employment opportunities
in any occupation or profession are or may be more limited for members of one sex than for members
of the other sex.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19 2020]

§106.8 Designation of coordinator, dissemination of policy, and adoption of
grievance procedures.

(a) Designation of coordinator. Each recipient must designate and authorize at least one employee

to coordinate its efforts to comply with its responsibilities under this part, which employee must be
referred to as the “Title IX Coordinator.” The recipient must notify applicants for admission and
employment, students, parents or legal guardians of elementary and secondary school students,
employees, and all unions or professional organizations holding collective bargaining or professional
agreements with the recipient, of the name or title, office address, electronic mail address, and
telephone number of the employee or employees designated as the Title IX Coordinator pursuant to
this paragraph. Any person may report sex discrimination, including sexual harassment (whether or
not the person reporting is the person alleged to be the victim of conduct that could constitute sex
discrimination or sexual harassment), in person, by mail, by telephone, or by electronic mail, using
the contact information listed for the Title IX Coordinator, or by any other means that results in the
Title IX Coordinator receiving the person's verbal or written report. Such a report may be made at any
time (including during non-business hours) by using the telephone number or electronic mail address,
or by mail to the office address, listed for the Title IX Coordinator.

(b) Dissemination of policy—(1) Notification of policy. Each recipient must notify persons entitled to
a notification under paragraph (a) of this section that the recipient does not discriminate on the basis
of sex in the education program or activity that it operates, and that it is required by title IX and this
part not to discriminate in such a manner. Such notification must state that the requirement not to
discriminate in the education program or activity extends to admission (unless subpart C of this part
does not apply) and employment, and that inquiries about the application of title IX and this part to
such recipient may be referred to the recipient's Title IX Coordinator, to the Assistant Secretary, or
both.
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(2) Publications. (i) Each recipient must prominently display the contact information required to be
listed for the Title IX Coordinator under paragraph (a) of this section and the policy described in
paragraph (b)(1) of this section on its website, if any, and in each handbook or catalog that it
makes available to persons entitled to a notification under paragraph (a) of this section.

(i) A recipient must not use or distribute a publication stating that the recipient treats applicants,
students, or employees differently on the basis of sex except as such treatment is permitted by
title IX or this part.

(c) Adoption of grievance procedures. A recipient must adopt and publish grievance procedures
that provide for the prompt and equitable resolution of student and employee complaints alleging
any action that would be prohibited by this part and a grievance process that complies with
§106.45 for formal complaints as defined in §106.30. A recipient must provide to persons entitled
to a notification under paragraph (a) of this section notice of the recipient's grievance procedures
and grievance process, including how to report or file a complaint of sex discrimination, how to
report or file a formal complaint of sexual harassment, and how the recipient will respond.

(d) Application outside the United States. The requirements of paragraph (c) of this section apply
only to sex discrimination occurring against a person in the United States.

[85 FR 30573, May 19, 2020]

§106.9 Severability.

If any provision of this subpart or its application to any person, act, or practice is held invalid, the
remainder of the subpart or the application of its provisions to any person, act, or practice shall
not be affected thereby.

[85 FR 30573, May 19, 2020]

Subpart B—Coverage
§106.11 Application.

Except as provided in this subpart, this part 106 applies to every recipient and to the education
program or activity operated by such recipient which receives Federal financial assistance.

[45 FR 86298, Dec. 30, 1980, as amended at 65 FR 68056, Nov. 13, 2000; 85 FR 30579, May 19,
2020]

§106.12 Educational institutions controlled by religious organizations.

(a) Application. This part does not apply to an educational institution which is controlled by a
religious organization to the extent application of this part would not be consistent with the
religious tenets of such organization.

(b) Assurance of exemption. An educational institution that seeks assurance of the exemption set
forth in paragraph (a) of this section may do so by submitting in writing to the Assistant Secretary
a statement by the highest ranking official of the institution, identifying the provisions of this part
that conflict with a specific tenet of the religious organization. An institution is not required to seek
assurance from the Assistant Secretary in order to assert such an exemption. In the event the
Department notifies an institution that it is under investigation for noncompliance with this part
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and the institution wishes to assert an exemption set forth in paragraph (a) of this section, the
institution may at that time raise its exemption by submitting in writing to the Assistant Secretary
a statement by the highest ranking official of the institution, identifying the provisions of this part
which conflict with a specific tenet of the religious organization, whether or not the institution had
previously sought assurance of an exemption from the Assistant Secretary.

(c) Eligibility. Any of the following in paragraphs (c)(1) through (6) of this section shall be sufficient to
establish that an educational institution is controlled by a religious organization, as contemplated under
paragraph (@) of this section, and is therefore eligible to assert a religious exemption to the extent
application of this part would not be consistent with its religious tenets:

(1) That the educational institution is a school or department of divinity.

(2) That the educational institution requires its faculty, students, or employees to be members of,
or otherwise engage in religious practices of, or espouse a personal belief in, the religion of the
organization by which it claims to be controlled.

(3) That the educational institution, in its charter or catalog, or other official publication, contains an
explicit statement that it is controlled by a religious organization or an organ thereof, or is committed
to the doctrines or practices of a particular religion, and the members of its governing body are
appointed by the controlling religious organization or an organ thereof, and it receives a significant
amount of financial support from the controlling religious organization or an organ thereof.

(4) That the educational institution has a doctrinal statement or a statement of religious practices,
along with a statement that members of the institution community must engage in the religious
practices of, or espouse a personal belief in, the religion, its practices, or the doctrinal statement or
statement of religious practices.

(5) That the educational institution has a published institutional mission that is approved by the
governing body of an educational institution and that includes, refers to, or is predicated upon
religious tenets, beliefs, or teachings.

(6) Other evidence sufficient to establish that an educational institution is controlled by a religious
organization, pursuant to 20 U.S.C. 1681(a)(3).

(d) Severability. If any provision of this section or its application to any person, act, or practice is held
invalid, the remainder of this section or the application of its provisions to any person, act, or practice
shall not be affected thereby.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30573, 30579, May 19, 2020; 85 FR 59980,
Sept. 23, 2020]

§106.13 Military and merchant marine educational institutions.

This part does not apply to an educational institution whose primary purpose is the training of
individuals for a military service of the United States or for the merchant marine.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

10
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§106.14 Membership practices of certain organizations.

(a) Social fraternities and sororities. This part does not apply to the membership practices of social
fraternities and sororities which are exempt from taxation under section 501(a) of the Internal
Revenue Code of 1954, the active membership of which consists primarily of students in
attendance at institutions of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy Scouts and Camp Fire Girls. This part does not apply to the
membership practices of the Young Men's Christian Association, the Young Women's Christian
Association, the Girl Scouts, the Boy Scouts and Camp Fire Girls.

(c) Voluntary youth service organizations. This part does not apply to the membership practices of
voluntary youth service organizations which are exempt from taxation under section 501(a) of the
Internal Revenue Code of 1954 and the membership of which has been traditionally limited to
members of one sex and principally to persons of less than nineteen years of age.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.15 Admissions.
(a) Admissions to educational institutions prior to June 24, 1973, are not covered by this part.

(b) Administratively separate units. For the purposes only of this section, §§106.16 and 106.17,
and subpart C, each administratively separate unit shall be deemed to be an educational
institution.

(c) Application of subpart C. Except as provided in paragraphs (d) and (e) of this section, subpart
C applies to each recipient. A recipient to which subpart C applies shall not discriminate on the
basis of sex in admission or recruitment in violation of that subpart.

(d) Educational institutions. Except as provided in paragraph (e) of this section as to recipients
which are educational institutions, subpart C applies only to institutions of vocational education,
professional education, graduate higher education, and public institutions of undergraduate higher
education.

(e) Public institutions of undergraduate higher education. Subpart C does not apply to any public
institution of undergraduate higher education which traditionally and continually from its
establishment has had a policy of admitting only students of one sex.

[45 FR 30955, May 9, 1980, as amended at 45 FR 86298, Dec. 30, 1980; 85 FR 30579, May 19,
2020]

§106.16 Educational institutions eligible to submit transition plans.

(a) Application. This section applies to each educational institution to which subpart C applies
which:

(1) Admitted only students of one sex as regular students as of June 23, 1972; or

(2) Admitted only students of one sex as regular students as of June 23, 1965, but thereafter
admitted as regular students, students of the sex not admitted prior to June 23, 1965.

11
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(b) Provision for transition plans. An educational institution to which this section applies shall not
discriminate on the basis of sex in admission or recruitment in violation of subpart C unless it is
carrying out a transition plan approved by the Secretary as described in §106.17, which plan provides
for the elimination of such discrimination by the earliest practicable date but in no event later than
June 23, 1979.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.17 Transition plans.

(a) Submission of plans. An institution to which §106.16 applies and which is composed of more than
one administratively separate unit may submit either a single transition plan applicable to all such
units, or a separate transition plan applicable to each such unit.

(b) Content of plans. In order to be approved by the Secretary a transition plan shall:

(1) State the name, address, and Federal Interagency Committee on Education (FICE) Code of the
educational institution submitting such plan, the administratively separate units to which the plan
is applicable, and the name, address, and telephone number of the person to whom questions
concerning the plan may be addressed. The person who submits the plan shall be the chief
administrator or president of the institution, or another individual legally authorized to bind the
institution to all actions set forth in the plan.

(2) State whether the educational institution or administratively separate unit admits students of both
sexes, as regular students and, if so, when it began to do so.

(3) Identify and describe with respect to the educational institution or administratively separate unit
any obstacles to admitting students without discrimination on the basis of sex.

(4) Describe in detail the steps necessary to eliminate as soon as practicable each obstacle so
identified and indicate the schedule for taking these steps and the individual directly responsible for
their implementation.

(5) Include estimates of the number of students, by sex, expected to apply for, be admitted to, and
enter each class during the period covered by the plan.

(c) Nondiscrimination. No policy or practice of a recipient to which §106.16 applies shall result in
treatment of applicants to or students of such recipient in violation of subpart C unless such treatment
is necessitated by an obstacle identified in paragraph (b) (3) of this section and a schedule for
eliminating that obstacle has been provided as required by paragraph (b) (4) of this section.

(d) Effects of past exclusion. To overcome the effects of past exclusion of students on the basis of
sex, each educational institution to which §106.16 applies shall include in its transition plan, and shall
implement, specific steps designed to encourage individuals of the previously excluded sex to apply
for admission to such institution. Such steps shall include instituting recruitment which emphasizes
the institution's commitment to enrolling students of the sex previously excluded.

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000; 85 FR 30579, May 19, 2020]

§106.18 Severability.
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If any provision of this subpart or its application to any person, act, or practice is held invalid, the
remainder of the subpart or the application of its provisions to any person, act, or practice shall not
be affected thereby.

[85 FR 30573, May 19, 2020]
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Subpart C—Discrimination on the Basis of Sex
in Admission and Recruitment Prohibited

§106.21 Admission.

(a) General. No person shall, on the basis of sex, be denied admission, or be subjected to
discrimination in admission, by any recipient to which this subpart applies, except as provided in
§8106.16 and 106.17.

(b) Specific prohibitions. (1) In determining whether a person satisfies any policy or criterion for
admission, or in making any offer of admission, a recipient to which this subpart applies shall not:

(i) Give preference to one person over another on the basis of sex, by ranking applicants
separately on such basis, or otherwise;

(i) Apply numerical limitations upon the number or proportion of persons of either sex who may be
admitted; or

(iii) Otherwise treat one individual differently from another on the basis of sex.

(2) A recipient shall not administer or operate any test or other criterion for admission which has a
disproportionately adverse effect on persons on the basis of sex unless the use of such test or
criterion is shown to predict validly success in the education program or activity in question and
alternative tests or criteria which do not have such a disproportionately adverse effect are shown
to be unavailable.

(c) Prohibitions relating to marital or parental status. In determining whether a person satisfies any
policy or criterion for admission, or in making any offer of admission, a recipient to which this
subpart applies:

(1) Shall not apply any rule concerning the actual or potential parental, family, or marital status of
a student or applicant which treats persons differently on the basis of sex;

(2) Shall not discriminate against or exclude any person on the basis of pregnancy, childbirth,
termination of pregnancy, or recovery therefrom, or establish or follow any rule or practice which
so discriminates or excludes;

(3) Shall treat disabilities related to pregnancy, childbirth, termination of pregnancy, or recovery
therefrom in the same manner and under the same policies as any other temporary disability or
physical condition; and

(4) Shall not make pre-admission inquiry as to the marital status of an applicant for admission,
including whether such applicant is “Miss” or “Mrs.” A recipient may make pre-admission inquiry as
to the sex of an applicant for admission, but only if such inquiry is made equally of such applicants
of both sexes and if the results of such inquiry are not used in connection with discrimination
prohibited by this part.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.22 Preference in admission.

A recipient to which this subpart applies shall not give preference to applicants for admission,
on the basis of attendance at any educational institution or other school or entity which admits

13
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as students only or predominantly members of one sex, if the giving of such preference has the
effect of discriminating on the basis of sex in violation of this subpart.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.23 Recruitment.

() Nondiscriminatory recruitment. A recipient to which this subpart applies shall not discriminate
on the basis of sex in the recruitment and admission of students. A recipient may be required to
undertake additional recruitment efforts for one sex as remedial action pursuant to §106.3(a), and
may choose to undertake such efforts as affirmative action pursuant to §106.3(b).

(b) Recruitment at certain institutions. A recipient to which this subpart applies shall not recruit
primarily or exclusively at educational institutions, schools or entities which admit as students only
or predominantly members of one sex, if such actions have the effect of discriminating on the basis
of sex in violation of this subpart.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.24 Severability.

If any provision of this subpart or its application to any person, act, or practice is held invalid, the
remainder of the subpart or the application of its provisions to any person, act, or practice shall
not be affected thereby.

[85 FR 30574, May 19, 2020]

Subpart D—Discrimination on the Basis of Sex
in Education Programs or Activities Prohibited

§106.30 Definitions.
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(a) As used in this part:

Actual knowledge means notice of sexual harassment or allegations of sexual harassment to a
recipient's Title IX Coordinator or any official of the recipient who has authority to institute corrective
measures on behalf of the recipient, or to any employee of an elementary and secondary school.
Imputation of knowledge based solely on vicarious liability or constructive notice is insufficient to
constitute actual knowledge. This standard is not met when the only official of the recipient with
actual knowledge is the respondent. The mere ability or obligation to report sexual harassment or

to inform a student about how to report sexual harassment, or having been trained to do so, does
not qualify an individual as one who has authority to institute corrective measures on behalf of the
recipient. “Notice” as used in this paragraph includes, but is not limited to, a report of sexual
harassment to the Title IX Coordinator as described in §106.8(a).

Complainant means an individual who is alleged to be the victim of conduct that could constitute
sexual harassment.

Consent. The Assistant Secretary will not require recipients to adopt a particular definition of
consent with respect to sexual assault, as referenced in this section.
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Formal complaint means a document filed by a complainant or signed by the Title IX Coordinator
alleging sexual harassment against a respondent and requesting that the recipient investigate the
allegation of sexual harassment. At the time of filing a formal complaint, a complainant must be
participating in or attempting to participate in the education program or activity of the recipient
with which the formal complaint is filed. A formal complaint may be filed with the Title IX
Coordinator in person, by mail, or by electronic mail, by using the contact information required to
be listed for the Title IX Coordinator under §106.8(a), and by any additional method designated by
the recipient. As used in this paragraph, the phrase “"document filed by a complainant” means a
document or electronic submission (such as by electronic mail or through an online portal provided
for this purpose by the recipient) that contains the complainant's physical or digital signature, or
otherwise indicates that the complainant is the person filing the formal complaint. Where the

Title IX Coordinator signs a formal complaint, the Title IX Coordinator is not a complainant or
otherwise a party under this part or under §106.45, and must comply with the requirements of
this part, including §106.45(b)(1)(iii).

Respondent means an individual who has been reported to be the perpetrator of conduct that
could constitute sexual harassment.

Sexual harassment means conduct on the basis of sex that satisfies one or more of the following:

(1) An employee of the recipient conditioning the provision of an aid, benefit, or service of the
recipient on an individual's participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe, pervasive, and
objectively offensive that it effectively denies a person equal access to the recipient's education
program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence” as defined in
34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34 U.S.C. 12291(a)(8), or “stalking”
as defined in 34 U.S.C. 12291(a)(30).

Supportive measures means non-disciplinary, non-punitive individualized services offered as
appropriate, as reasonably available, and without fee or charge to the complainant or the
respondent before or after the filing of a formal complaint or where no formal complaint has been
filed. Such measures are designed to restore or preserve equal access to the recipient's education
program or activity without unreasonably burdening the other party, including measures designed
to protect the safety of all parties or the recipient's educational environment, or deter sexual
harassment. Supportive measures may include counseling, extensions of deadlines or other
course-related adjustments, modifications of work or class schedules, campus escort services,
mutual restrictions on contact between the parties, changes in work or housing locations, leaves
of absence, increased security and monitoring of certain areas of the campus, and other similar
measures. The recipient must maintain as confidential any supportive measures provided to the
complainant or respondent, to the extent that maintaining such confidentiality would not impair
the ability of the recipient to provide the supportive measures. The Title IX Coordinator is
responsible for coordinating the effective implementation of supportive measures.

(b) As used in §§106.44 and 106.45:

Elementary and secondary schoo/ means a local educational agency (LEA), as defined in the
Elementary and Secondary Education Act of 1965, as amended by the Every Student Succeeds
Act, a preschool, or a private elementary or secondary school.

15
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Postsecondary institution means an institution of graduate higher education as defined in §106.2(1), an
institution of undergraduate higher education as defined in §106.2(m), an institution of professional
education as defined in §106.2(n), or an institution of vocational education as defined in §106.2(0).

[85 FR 30574, May 19, 2020]

§106.31 Education programs or activities.

16

(a) General. Except as provided elsewhere in this part, no person shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any academic, extracurricular, research, occupational training, or other education program or
activity operated by a recipient which receives Federal financial assistance. This subpart does not
apply to actions of a recipient in connection with admission of its students to an education program
or activity of (1) a recipient to which subpart C does not apply, or (2) an entity, not a recipient, to
which subpart C would not apply if the entity were a recipient.

(b) Specific prohibitions. Except as provided in this subpart, in providing any aid, benefit, or service
to a student, a recipient shall not, on the basis of sex:

(1) Treat one person differently from another in determining whether such person satisfies any
requirement or condition for the provision of such aid, benefit, or service;

(2) Provide different aid, benefits, or services or provide aid, benefits, or services in a different manner;
(3) Deny any person any such aid, benefit, or service;
(4) Subject any person to separate or different rules of behavior, sanctions, or other treatment;

(5) Apply any rule concerning the domicile or residence of a student or applicant, including eligibility
for in-state fees and tuition;

(6) Aid or perpetuate discrimination against any person by providing significant assistance to any
agency, organization, or person which discriminates on the basis of sex in providing any aid, benefit
or service to students or employees;

(7) Otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity.

(c) Assistance administered by a recipient educational institution to study at a foreign institution.
A recipient educational institution may administer or assist in the administration of scholarships,
fellowships, or other awards established by foreign or domestic wills, trusts, or similar legal
instruments, or by acts of foreign governments and restricted to members of one sex, which are
designed to provide opportunities to study abroad, and which are awarded to students who are
already matriculating at or who are graduates of the recipient institution; Provided, a recipient
educational institution which administers or assists in the administration of such scholarships,
fellowships, or other awards which are restricted to members of one sex provides, or otherwise
makes available reasonable opportunities for similar studies for members of the other sex. Such
opportunities may be derived from either domestic or foreign sources.

(d) Aid, benefits or services not provided by recipient. (1) This paragraph applies to any recipient
which requires participation by any applicant, student, or employee in any education program or
activity not operated wholly by such recipient, or which facilitates, permits, or considers such
participation as part of or equivalent to an education program or activity operated by such recipient,
including participation in educational consortia and cooperative employment and student-teaching
assignments.
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(2) Such recipient:

(i) Shall develop and implement a procedure designed to assure itself that the operator or sponsor
of such other education program or activity takes no action affecting any applicant, student, or
employee of such recipient which this part would prohibit such recipient from taking; and

(ii) Shall not facilitate, require, permit, or consider such participation if such action occurs.

[45 FR 30955, May 9, 1980, as amended at 47 FR 32527, July 28, 1982; 65 FR 68056, Nov. 13,
2000; 85 FR 30579, May 19, 2020]

§106.32 Housing.

(a) Generally. A recipient shall not, on the basis of sex, apply different rules or regulations, impose
different fees or requirements, or offer different services or benefits related to housing, except as
provided in this section (including housing provided only to married students).

(b) Housing provided by recipient. (1) A recipient may provide separate housing on the basis of
sex.

(2) Housing provided by a recipient to students of one sex, when compared to that provided to
students of the other sex, shall be as a whole:

(i) Proportionate in quantity to the number of students of that sex applying for such housing; and
(ii) Comparable in quality and cost to the student.

(c) Other housing. (1) A recipient shall not, on the basis of sex, administer different policies or
practices concerning occupancy by its students of housing other than provided by such recipient.

(2) A recipient which, through solicitation, listing, approval of housing, or otherwise, assists any
agency, organization, or person in making housing available to any of its students, shall take such
reasonable action as may be necessary to assure itself that such housing as is provided to students
of one sex, when compared to that provided to students of the other sex, is as a whole:

(i) Proportionate in quantity and
(i) Comparable in quality and cost to the student.

A recipient may render such assistance to any agency, organization, or person which provides all
or part of such housing to students only of one sex.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.33 Comparable facilities.

A recipient may provide separate toilet, locker room, and shower facilities on the basis of sex, but
such facilities provided for students of one sex shall be comparable to such facilities provided for
students of the other sex.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.34 Access to classes and schools.

(a) General standard. Except as provided for in this section or otherwise in this part, a recipient
shall not provide or otherwise carry out any of its education programs or activities separately on
the basis of sex, or require or refuse participation therein by any of its students on the basis of
sex.

17
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(1) Contact sports in physical education classes. This section does not prohibit separation of students
by sex within physical education classes or activities during participation in wrestling, boxing, rugby,
ice hockey, football, basketball, and other sports the purpose or major activity of which involves bodily
contact.

(2) Ability grouping in physical education classes. This section does not prohibit grouping of students
in physical education classes and activities by ability as assessed by objective standards of individual
performance developed and applied without regard to sex.

(3) Human sexuality classes. Classes or portions of classes in elementary and secondary schools that
deal primarily with human sexuality may be conducted in separate sessions for boys and girls.

(4) Choruses. Recipients may make requirements based on vocal range or quality that may result in
a chorus or choruses of one or predominantly one sex.

(b) dlasses and extracurricular activities—(1) General standard. Subject to the requirements in this
paragraph, a recipient that operates a nonvocational coeducational elementary or secondary school
may provide nonvocational single-sex classes or extracurricular activities, if—

(i) Each single-sex class or extracurricular activity is based on the recipient's important objective—

(A) To improve educational achievement of its students, through a recipient's overall established
policy to provide diverse educational opportunities, provided that the single-sex nature of the class
or extracurricular activity is substantially related to achieving that objective; or

(B) To meet the particular, identified educational needs of its students, provided that the single-sex
nature of the class or extracurricular activity is substantially related to achieving that objective;

(ii) The recipient implements its objective in an evenhanded manner;
(i) Student enrollment in a single-sex class or extracurricular activity is completely voluntary; and

(iv) The recipient provides to all other students, including students of the excluded sex, a
substantially equal coeducational class or extracurricular activity in the same subject or activity.

(2) Single-sex class or extracurricular activity for the excluded sex. A recipient that provides a
single-sex class or extracurricular activity, in order to comply with paragraph (b)(1)(ii) of this section,
may be required to provide a substantially equal single-sex class or extracurricular activity for students
of the excluded sex.

(3) Substantially equal factors. Factors the Department will consider, either individually or in the
aggregate as appropriate, in determining whether classes or extracurricular activities are substantially
equal include, but are not limited to, the following: the policies and criteria of admission, the
educational benefits provided, including the quality, range, and content of curriculum and other
services and the quality and availability of books, instructional materials, and technology, the
qualifications of faculty and staff, geographic accessibility, the quality, accessibility, and availability

of facilities and resources provided to the class, and intangible features, such as reputation of faculty.

(4) Periodic evaluations. (i) The recipient must conduct periodic evaluations to ensure that single-sex
classes or extracurricular activities are based upon genuine justifications and do not rely on overly
broad generalizations about the different talents, capacities, or preferences of either sex and that
any single-sex classes or extracurricular activities are substantially related to the achievement of the
important objective for the classes or extracurricular activities.

18
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(ii) Evaluations for the purposes of paragraph (b)(4)(i) of this section must be conducted at least
every two years.

(5) Scope of coverage. The provisions of paragraph (b)(1) through (4) of this section apply to

classes and extracurricular activities provided by a recipient directly or through another entity, but
the provisions of paragraph (b)(1) through (4) of this section do not apply to interscholastic, club,
or intramural athletics, which are subject to the provisions of §§106.41 and 106.37(c) of this part.

(c) Schools—(1) General Standard. Except as provided in paragraph (c)(2) of this section, a
recipient that operates a public nonvocational elementary or secondary school that excludes from
admission any students, on the basis of sex, must provide students of the excluded sex a
substantially equal single-sex school or coeducational school.

(2) Exception. A nonvocational public charter school that is a single-school local educational
agency under State law may be operated as a single-sex charter school without regard to the
requirements in paragraph (c)(1) of this section.

(3) Substantially equal factors. Factors the Department will consider, either individually or in the
aggregate as appropriate, in determining whether schools are substantially equal include, but

are not limited to, the following: The policies and criteria of admission, the educational benefits
provided, including the quality, range, and content of curriculum and other services and the
quality and availability of books, instructional materials, and technology, the quality and range of
extracurricular offerings, the qualifications of faculty and staff, geographic accessibility, the quality,
accessibility, and availability of facilities and resources, and intangible features, such as reputation
of faculty.

III

(4) Definition. For the purposes of paragraph (c)(1) through (3) of this section, the term “schoo
includes a “school within a school,” which means an administratively separate school located within
another school.

[71 FR 62542, Oct. 25, 2006, as amended at 85 FR 30579 May 19, 2020]

8§106.35 Access to institutions of vocational education.

A recipient shall not, on the basis of sex, exclude any person from admission to any institution of
vocational education operated by that recipient.

[71 FR 62543, Oct. 25, 2006, as amended at 85 FR 30579, May 19, 2020]

§106.36 Counseling and use of appraisal and counseling materials.

(a) Counseling. A recipient shall not discriminate against any person on the basis of sex in the
counseling or guidance of students or applicants for admission.

(b) Use of appraisal and counseling materials. A recipient which uses testing or other materials for
appraising or counseling students shall not use different materials for students on the basis of their
sex or use materials which permit or require different treatment of students on such basis unless
such different materials cover the same occupations and interest areas and the use of such
different materials is shown to be essential to eliminate sex bias. Recipients shall develop and use
internal procedures for ensuring that such materials do not discriminate on the basis of sex. Where
the use of a counseling test or other instrument results in a substantially disproportionate number
of members of one sex in any particular course of study or classification, the recipient shall take
such action as is necessary to assure itself that such disproportion is not the result of
discrimination in the instrument or its application.
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(c) Disproportion in classes. Where a recipient finds that a particular class contains a substantially
disproportionate number of individuals of one sex, the recipient shall take such action as is
necessary to assure itself that such disproportion is not the result of discrimination on the basis
of sex in counseling or appraisal materials or by counselors.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.37 Financial assistance.

20

(a) General. Except as provided in paragraphs (b) and (c) of this section, in providing financial
assistance to any of its students, a recipient shall not:

(1) On the basis of sex, provide different amount or types of such assistance, limit eligibility for such
assistance which is of any particular type or source, apply different criteria, or otherwise discriminate;

(2) Through solicitation, listing, approval, provision of facilities or other services, assist any foundation,
trust, agency, organization, or person which provides assistance to any of such recipient's students in
a manner which discriminates on the basis of sex; or

(3) Apply any rule or assist in application of any rule concerning eligibility for such assistance which
treats persons of one sex differently from persons of the other sex with regard to marital or parental
status.

(b) Financial aid established by certain legal instruments. (1) A recipient may administer or assist in
the administration of scholarships, fellowships, or other forms of financial assistance established
pursuant to domestic or foreign wills, trusts, bequests, or similar legal instruments or by acts of a
foreign government which requires that awards be made to members of a particular sex specified
therein; Provided, That the overall effect of the award of such sex-restricted scholarships, fellowships,
and other forms of financial assistance does not discriminate on the basis of sex.

(2) To ensure nondiscriminatory awards of assistance as required in paragraph (b)(1) of this section,
recipients shall develop and use procedures under which:

(i) Students are selected for award of financial assistance on the basis of nondiscriminatory criteria
and not on the basis of availability of funds restricted to members of a particular sex;

(if) An appropriate sex-restricted scholarship, fellowship, or other form of financial assistance is
allocated to each student selected under paragraph (b)(2)(i) of this section; and

(iii) No student is denied the award for which he or she was selected under paragraph (b)(2)(i) of this
section because of the absence of a scholarship, fellowship, or other form of financial assistance
designated for a member of that student's sex.

(c) Athletic scholarships. (1) To the extent that a recipient awards athletic scholarships or grants-in-aid,
it must provide reasonable opportunities for such awards for members of each sex in proportion to the
number of students of each sex participating in interscholastic or intercollegiate athletics.

(2) Separate athletic scholarships or grants-in-aid for members of each sex may be provided as part
of separate athletic teams for members of each sex to the extent consistent with this paragraph and
§106.41.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
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§106.38 Employment assistance to students.

(a) Assistance by recipient in making available outside employment. A recipient which assists any
agency, organization or person in making employment available to any of its students:

(1) Shall assure itself that such employment is made available without discrimination on the basis
of sex; and

(2) Shall not render such services to any agency, organization, or person which discriminates on
the basis of sex in its employment practices.

(b) Employment of students by recipients. A recipient which employs any of its students shall not
do so in @ manner which violates subpart E of this part.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.39 Health and insurance benefits and services.

In providing a medical, hospital, accident, or life insurance benefit, service, policy, or plan to any
of its students, a recipient shall not discriminate on the basis of sex, or provide such benefit,
service, policy, or plan in @ manner which would violate Subpart E of this part if it were provided
to employees of the recipient. This section shall not prohibit a recipient from providing any benefit
or service which may be used by a different proportion of students of one sex than of the other,
including family planning services. However, any recipient which provides full coverage health
service shall provide gynecological care.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.40 Marital or parental status.

(a) Status generally. A recipient shall not apply any rule concerning a student's actual or potential
parental, family, or marital status which treats students differently on the basis of sex.

(b) Pregnancy and related conditions. (1) A recipient shall not discriminate against any student, or
exclude any student from its education program or activity, including any class or extracurricular
activity, on the basis of such student's pregnancy, childbirth, false pregnancy, termination of
pregnancy or recovery therefrom, unless the student requests voluntarily to participate in a
separate portion of the program or activity of the recipient.

(2) A recipient may require such a student to obtain the certification of a physician that the
student is physically and emotionally able to continue participation so long as such a certification
is required of all students for other physical or emotional conditions requiring the attention of a
physician.

(3) A recipient which operates a portion of its education program or activity separately for
pregnant students, admittance to which is completely voluntary on the part of the student as
provided in paragraph (b)(1) of this section shall ensure that the separate portion is comparable
to that offered to non-pregnant students.

(4) A recipient shall treat pregnancy, childbirth, false pregnancy, termination of pregnancy and
recovery therefrom in the same manner and under the same policies as any other temporary
disability with respect to any medical or hospital benefit, service, plan or policy which such
recipient administers, operates, offers, or participates in with respect to students admitted to
the recipient's educational program or activity.
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(5) In the case of a recipient which does not maintain a leave policy for its students, or in the case
of a student who does not otherwise qualify for leave under such a policy, a recipient shall treat
pregnancy, childbirth, false pregnancy, termination of pregnancy and recovery therefrom as a
justification for a leave of absence for so long a period of time as is deemed medically necessary
by the student's physician, at the conclusion of which the student shall be reinstated to the status
which she held when the leave began.

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000; 85 FR 30579, May 19, 2020]

§106.41 Athletics.
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(a) General. No person shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, be treated differently from another person or otherwise be discriminated against in any
interscholastic, intercollegiate, club or intramural athletics offered by a recipient, and no recipient
shall provide any such athletics separately on such basis.

(b) Separate teams. Notwithstanding the requirements of paragraph (a) of this section, a recipient
may operate or sponsor separate teams for members of each sex where selection for such teams is
based upon competitive skill or the activity involved is a contact sport. However, where a recipient
operates or sponsors a team in a particular sport for members of one sex but operates or sponsors
no such team for members of the other sex, and athletic opportunities for members of that sex have
previously been limited, members of the excluded sex must be allowed to try-out for the team offered
unless the sport involved is a contact sport. For the purposes of this part, contact sports include
boxing, wrestling, rugby, ice hockey, football, basketball and other sports the purpose or major
activity of which involves bodily contact.

(c) Egual opportunity. A recipient which operates or sponsors interscholastic, intercollegiate, club or
intramural athletics shall provide equal athletic opportunity for members of both sexes. In determining
whether equal opportunities are available the Director will consider, among other factors:

(1) Whether the selection of sports and levels of competition effectively accommodate the interests
and abilities of members of both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;

(6) Assignment and compensation of coaches and tutors;

(7) Provision of locker rooms, practice and competitive facilities;
(8) Provision of medical and training facilities and services;

(9) Provision of housing and dining facilities and services;

(10) Publicity.

Unequal aggregate expenditures for members of each sex or unequal expenditures for male and
female teams if a recipient operates or sponsors separate teams will not constitute noncompliance
with this section, but the Assistant Secretary may consider the failure to provide necessary funds for
teams for one sex in assessing equality of opportunity for members of each sex.
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(d) Adjustment period. A recipient which operates or sponsors interscholastic, intercollegiate,
club or intramural athletics at the elementary school level shall comply fully with this section as
expeditiously as possible but in no event later than one year from the effective date of this
regulation. A recipient which operates or sponsors interscholastic, intercollegiate, club or
intramural athletics at the secondary or post-secondary school level shall comply fully with this
section as expeditiously as possible but in no event later than three years from the effective date
of this regulation.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

8§106.42 Textbooks and curricular material.

Nothing in this regulation shall be interpreted as requiring or prohibiting or abridging in any way
the use of particular textbooks or curricular materials.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.43 Standards for measuring skill or progress in physical education
classes.

If use of a single standard of measuring skill or progress in physical education classes has an
adverse effect on members of one sex, the recipient shall use appropriate standards that do not
have that effect.

(Authority: 20 U.S.C. 1681, 1682)
[71 FR 62543, Oct. 25, 2006, as amended at 85 FR 30579, May 19, 2020]

§106.44 Recipient's response to sexual harassment.

(a) General response to sexual harassment. A recipient with actual knowledge of sexual
harassment in an education program or activity of the recipient against a person in the United
States, must respond promptly in @ manner that is not deliberately indifferent. A recipient is
deliberately indifferent only if its response to sexual harassment is clearly unreasonable in light of
the known circumstances. For the purposes of this section, §§106.30, and 106.45, “education
program or activity” includes locations, events, or circumstances over which the recipient exercised
substantial control over both the respondent and the context in which the sexual harassment
occurs, and also includes any building owned or controlled by a student organization that is
officially recognized by a postsecondary institution. A recipient's response must treat complainants
and respondents equitably by offering supportive measures as defined in §106.30 to a
complainant, and by following a grievance process that complies with §106.45 before the
imposition of any disciplinary sanctions or other actions that are not supportive measures as
defined in §106.30, against a respondent. The Title IX Coordinator must promptly contact the
complainant to discuss the availability of supportive measures as defined in §106.30, consider

the complainant's wishes with respect to supportive measures, inform the complainant of the
availability of supportive measures with or without the filing of a formal complaint, and explain

to the complainant the process for filing a formal complaint. The Department may not deem a
recipient to have satisfied the recipient's duty to not be deliberately indifferent under this part
based on the recipient's restriction of rights protected under the U.S. Constitution, including the
First Amendment, Fifth Amendment, and Fourteenth Amendment.

(b) Response to a formal complaint. (1) In response to a formal complaint, a recipient must follow
a grievance process that complies with §106.45. With or without a formal complaint, a recipient
must comply with §106.44(a).
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(2) The Assistant Secretary will not deem a recipient's determination regarding responsibility to be
evidence of deliberate indifference by the recipient, or otherwise evidence of discrimination under
title IX by the recipient, solely because the Assistant Secretary would have reached a different
determination based on an independent weighing of the evidence.

(c) Emergency removal. Nothing in this part precludes a recipient from removing a respondent from
the recipient's education program or activity on an emergency basis, provided that the recipient
undertakes an individualized safety and risk analysis, determines that an immediate threat to the
physical health or safety of any student or other individual arising from the allegations of sexual
harassment justifies removal, and provides the respondent with notice and an opportunity to
challenge the decision immediately following the removal. This provision may not be construed

to modify any rights under the Individuals with Disabilities Education Act, Section 504 of the
Rehabilitation Act of 1973, or the Americans with Disabilities Act.

(d) Administrative leave. Nothing in this subpart precludes a recipient from placing a non-student
employee respondent on administrative leave during the pendency of a grievance process that
complies with §106.45. This provision may not be construed to modify any rights under Section 504
of the Rehabilitation Act of 1973 or the Americans with Disabilities Act.

[85 FR 30574, May 19, 2020]

§106.45 Grievance process for formal complaints of sexual harassment.
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(a) Discrimination on the basis of sex. A recipient's treatment of a complainant or a respondent in
response to a formal complaint of sexual harassment may constitute discrimination on the basis of
sex under title IX.

(b) Grievance process. For the purpose of addressing formal complaints of sexual harassment, a
recipient's grievance process must comply with the requirements of this section. Any provisions, rules,
or practices other than those required by this section that a recipient adopts as part of its grievance
process for handling formal complaints of sexual harassment as defined in §106.30, must apply
equally to both parties.

(1) Basic requirements for grievance process. A recipient's grievance process must—

(i) Treat complainants and respondents equitably by providing remedies to a complainant where

a determination of responsibility for sexual harassment has been made against the respondent,

and by following a grievance process that complies with this section before the imposition of any
disciplinary sanctions or other actions that are not supportive measures as defined in §106.30,
against a respondent. Remedies must be designed to restore or preserve equal access to the
recipient's education program or activity. Such remedies may include the same individualized services
described in §106.30 as “supportive measures”; however, remedies need not be non-disciplinary or
non-punitive and need not avoid burdening the respondent;

(i) Require an objective evaluation of all relevant evidence—including both inculpatory and exculpatory
evidence—and provide that credibility determinations may not be based on a person's status as a
complainant, respondent, or witness;

(i) Require that any individual designated by a recipient as a Title IX Coordinator, investigator,
decision-maker, or any person designated by a recipient to facilitate an informal resolution process, not
have a conflict of interest or bias for or against complainants or respondents generally or an individual
complainant or respondent. A recipient must ensure that Title IX Coordinators, investigators, decision-
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makers, and any person who facilitates an informal resolution process, receive training on the
definition of sexual harassment in §106.30, the scope of the recipient's education program or
activity, how to conduct an investigation and grievance process including hearings, appeals, and
informal resolution processes, as applicable, and how to serve impartially, including by avoiding
prejudgment of the facts at issue, conflicts of interest, and bias. A recipient must ensure that
decision-makers receive training on any technology to be used at a live hearing and on issues of
relevance of questions and evidence, including when questions and evidence about the
complainant's sexual predisposition or prior sexual behavior are not relevant, as set forth in
paragraph (b)(6) of this section. A recipient also must ensure that investigators receive training on
issues of relevance to create an investigative report that fairly summarizes relevant evidence, as
set forth in paragraph (b)(5)(vii) of this section. Any materials used to train Title IX Coordinators,
investigators, decision-makers, and any person who facilitates an informal resolution process, must
not rely on sex stereotypes and must promote impartial investigations and adjudications of formal
complaints of sexual harassment;

(iv) Include a presumption that the respondent is not responsible for the alleged conduct until a
determination regarding responsibility is made at the conclusion of the grievance process;

(v) Include reasonably prompt time frames for conclusion of the grievance process, including
reasonably prompt time frames for filing and resolving appeals and informal resolution processes
if the recipient offers informal resolution processes, and a process that allows for the temporary
delay of the grievance process or the limited extension of time frames for good cause with written
notice to the complainant and the respondent of the delay or extension and the reasons for the
action. Good cause may include considerations such as the absence of a party, a party's advisor,
or a witness; concurrent law enforcement activity; or the need for language assistance or
accommodation of disabilities;

(vi) Describe the range of possible disciplinary sanctions and remedies or list the possible
disciplinary sanctions and remedies that the recipient may implement following any determination
of responsibility;

(vii) State whether the standard of evidence to be used to determine responsibility is the
preponderance of the evidence standard or the clear and convincing evidence standard, apply the
same standard of evidence for formal complaints against students as for formal complaints against
employees, including faculty, and apply the same standard of evidence to all formal complaints of
sexual harassment;

(viii) Include the procedures and permissible bases for the complainant and respondent to appeal;
(ix) Describe the range of supportive measures available to complainants and respondents; and

(x) Not require, allow, rely upon, or otherwise use questions or evidence that constitute, or seek
disclosure of, information protected under a legally recognized privilege, unless the person holding
such privilege has waived the privilege.

(2) Notice of allegations—(i) Upon receipt of a formal complaint, a recipient must provide the
following written notice to the parties who are known:

(A) Notice of the recipient's grievance process that complies with this section, including any
informal resolution process.
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(B) Notice of the allegations of sexual harassment potentially constituting sexual harassment as defined
in §106.30, including sufficient details known at the time and with sufficient time to prepare a response
before any initial interview. Sufficient details include the identities of the parties involved in the incident,
if known, the conduct allegedly constituting sexual harassment under §106.30, and the date and location
of the alleged incident, if known. The written notice must include a statement that the respondent is
presumed not responsible for the alleged conduct and that a determination regarding responsibility is
made at the conclusion of the grievance process. The written notice must inform the parties that they
may have an advisor of their choice, who may be, but is not required to be, an attorney, under
paragraph (b)(5)(iv) of this section, and may inspect and review evidence under paragraph (b)(5)(vi) of
this section. The written notice must inform the parties of any provision in the recipient's code of conduct
that prohibits knowingly making false statements or knowingly submitting false information during the
grievance process.

(i) If, in the course of an investigation, the recipient decides to investigate allegations about the
complainant or respondent that are not included in the notice provided pursuant to paragraph
(b)(2)(i)(B) of this section, the recipient must provide notice of the additional allegations to the parties
whose identities are known.

(3) Dismissal of a formal complaint—(i) The recipient must investigate the allegations in a formal
complaint. If the conduct alleged in the formal complaint would not constitute sexual harassment as
defined in §106.30 even if proved, did not occur in the recipient's education program or activity, or did
not occur against a person in the United States, then the recipient must dismiss the formal complaint
with regard to that conduct for purposes of sexual harassment under title IX or this part; such a
dismissal does not preclude action under another provision of the recipient's code of conduct.

(ii) The recipient may dismiss the formal complaint or any allegations therein, if at any time during the
investigation or hearing: A complainant notifies the Title IX Coordinator in writing that the complainant
would like to withdraw the formal complaint or any allegations therein; the respondent is no longer
enrolled or employed by the recipient; or specific circumstances prevent the recipient from gathering
evidence sufficient to reach a determination as to the formal complaint or allegations therein.

(i) Upon a dismissal required or permitted pursuant to paragraph (b)(3)(i) or (b)(3)(ii) of this section,
the recipient must promptly send written notice of the dismissal and reason(s) therefor simultaneously
to the parties.

(4) Consolidation of formal complaints. A recipient may consolidate formal complaints as to allegations
of sexual harassment against more than one respondent, or by more than one complainant against
one or more respondents, or by one party against the other party, where the allegations of sexual
harassment arise out of the same facts or circumstances. Where a grievance process involves more
than one complainant or more than one respondent, references in this section to the singular “party,”
“complainant,” or “respondent” include the plural, as applicable.

(5) Investigation of a formal complaint. When investigating a formal complaint and throughout the
grievance process, a recipient must—

(i) Ensure that the burden of proof and the burden of gathering evidence sufficient to reach a
determination regarding responsibility rest on the recipient and not on the parties provided that the
recipient cannot access, consider, disclose, or otherwise use a party's records that are made or
maintained by a physician, psychiatrist, psychologist, or other recognized professional or para-
professional acting in the professional's or paraprofessional's capacity, or assisting in that capacity,
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and which are made and maintained in connection with the provision of treatment to the party,
unless the recipient obtains that party's voluntary, written consent to do so for a grievance process
under this section (if a party is not an “eligible student,” as defined in 34 CFR 99.3, then the
recipient must obtain the voluntary, written consent of a “parent,” as defined in 34 CFR 99.3);

(ii) Provide an equal opportunity for the parties to present witnesses, including fact and expert
witnesses, and other inculpatory and exculpatory evidence;

(iii) Not restrict the ability of either party to discuss the allegations under investigation or to gather
and present relevant evidence;

(iv) Provide the parties with the same opportunities to have others present during any grievance
proceeding, including the opportunity to be accompanied to any related meeting or proceeding by
the advisor of their choice, who may be, but is not required to be, an attorney, and not limit the
choice or presence of advisor for either the complainant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions regarding the extent to which the
advisor may participate in the proceedings, as long as the restrictions apply equally to both parties;

(v) Provide, to a party whose participation is invited or expected, written notice of the date, time,
location, participants, and purpose of all hearings, investigative interviews, or other meetings, with
sufficient time for the party to prepare to participate;

(vi) Provide both parties an equal opportunity to inspect and review any evidence obtained as part
of the investigation that is directly related to the allegations raised in a formal complaint, including
the evidence upon which the recipient does not intend to rely in reaching a determination
regarding responsibility and inculpatory or exculpatory evidence whether obtained from a party or
other source, so that each party can meaningfully respond to the evidence prior to conclusion of
the investigation. Prior to completion of the investigative report, the recipient must send to each
party and the party's advisor, if any, the evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at least 10 days to submit a written response,
which the investigator will consider prior to completion of the investigative report. The recipient
must make all such evidence subject to the parties' inspection and review available at any hearing
to give each party equal opportunity to refer to such evidence during the hearing, including for
purposes of cross-examination; and

(vii) Create an investigative report that fairly summarizes relevant evidence and, at least 10 days
prior to a hearing (if a hearing is required under this section or otherwise provided) or other time
of determination regarding responsibility, send to each party and the party's advisor, if any, the

investigative report in an electronic format or a hard copy, for their review and written response.

(6) Hearings. (i) For postsecondary institutions, the recipient's grievance process must provide for
a live hearing. At the live hearing, the decision-maker(s) must permit each party's advisor to ask
the other party and any witnesses all relevant questions and follow-up questions, including those
challenging credibility. Such cross-examination at the live hearing must be conducted directly,
orally, and in real time by the party's advisor of choice and never by a party personally,
notwithstanding the discretion of the recipient under paragraph (b)(5)(iv) of this section to
otherwise restrict the extent to which advisors may participate in the proceedings. At the request
of either party, the recipient must provide for the live hearing to occur with the parties located in
separate rooms with technology enabling the decision-maker(s) and parties to simultaneously see
and hear the party or the witness answering questions. Only relevant cross-examination and other
questions may be asked of a party or witness. Before a complainant, respondent, or witness
answers a cross-examination or other question, the decision-maker(s) must first determine
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whether the question is relevant and explain any decision to exclude a question as not relevant. If a
party does not have an advisor present at the live hearing, the recipient must provide without fee or
charge to that party, an advisor of the recipient's choice, who may be, but is not required to be, an
attorney, to conduct cross-examination on behalf of that party. Questions and evidence about the
complainant's sexual predisposition or prior sexual behavior are not relevant, unless such questions

and evidence about the complainant's prior sexual behavior are offered to prove that someone other
than the respondent committed the conduct alleged by the complainant, or if the questions and evidence
concern specific incidents of the complainant's prior sexual behavior with respect to the respondent and
are offered to prove consent. If a party or witness does not submit to cross-examination at the live
hearing, the decision-maker(s) must not rely on any statement of that party or witness in reaching a
determination regarding responsibility; provided, however, that the decision-maker(s) cannot draw an
inference about the determination regarding responsibility based solely on a party's or witness's absence
from the live hearing or refusal to answer cross-examination or other questions. Live hearings pursuant
to this paragraph may be conducted with all parties physically present in the same geographic location
or, at the recipient's discretion, any or all parties, witnesses, and other participants may appear at the
live hearing virtually, with technology enabling participants simultaneously to see and hear each other.
Recipients must create an audio or audiovisual recording, or transcript, of any live hearing and make it
available to the parties for inspection and review.

(i) For recipients that are elementary and secondary schools, and other recipients that are not
postsecondary institutions, the recipient's grievance process may, but need not, provide for a hearing.
With or without a hearing, after the recipient has sent the investigative report to the parties pursuant
to paragraph (b)(5)(vii) of this section and before reaching a determination regarding responsibility,
the decision-maker(s) must afford each party the opportunity to submit written, relevant questions
that a party wants asked of any party or witness, provide each party with the answers, and allow for
additional, limited follow-up questions from each party. With or without a hearing, questions and
evidence about the complainant's sexual predisposition or prior sexual behavior are not relevant,
unless such questions and evidence about the complainant's prior sexual behavior are offered to
prove that someone other than the respondent committed the conduct alleged by the complainant,
or if the questions and evidence concern specific incidents of the complainant's prior sexual behavior
with respect to the respondent and are offered to prove consent. The decision-maker(s) must explain
to the party proposing the questions any decision to exclude a question as not relevant.

(7) Determination regarding responsibility. (i) The decision-maker(s), who cannot be the same
person(s) as the Title IX Coordinator or the investigator(s), must issue a written determination
regarding responsibility. To reach this determination, the recipient must apply the standard of
evidence described in paragraph (b)(1)(vii) of this section.

(ii) The written determination must include—
(A) Identification of the allegations potentially constituting sexual harassment as defined in §106.30;

(B) A description of the procedural steps taken from the receipt of the formal complaint through the
determination, including any notifications to the parties, interviews with parties and witnesses, site
visits, methods used to gather other evidence, and hearings held;

(C) Findings of fact supporting the determination;

(D) Conclusions regarding the application of the recipient's code of conduct to the facts;
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(E) A statement of, and rationale for, the result as to each allegation, including a determination
regarding responsibility, any disciplinary sanctions the recipient imposes on the respondent, and
whether remedies designed to restore or preserve equal access to the recipient's education
program or activity will be provided by the recipient to the complainant; and

(F) The recipient's procedures and permissible bases for the complainant and respondent to
appeal.

(i) The recipient must provide the written determination to the parties simultaneously. The
determination regarding responsibility becomes final either on the date that the recipient provides
the parties with the written determination of the result of the appeal, if an appeal is filed, or if an
appeal is not filed, the date on which an appeal would no longer be considered timely.

(iv) The Title IX Coordinator is responsible for effective implementation of any remedies.

(8) Appeals. (i) A recipient must offer both parties an appeal from a determination regarding
responsibility, and from a recipient's dismissal of a formal complaint or any allegations therein,
on the following bases:

(A) Procedural irregularity that affected the outcome of the matter;

(B) New evidence that was not reasonably available at the time the determination regarding
responsibility or dismissal was made, that could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a conflict of interest or bias
for or against complainants or respondents generally or the individual complainant or respondent
that affected the outcome of the matter.

(ii) A recipient may offer an appeal equally to both parties on additional bases.
(iii) As to all appeals, the recipient must:

(A) Notify the other party in writing when an appeal is filed and implement appeal procedures
equally for both parties;

(B) Ensure that the decision-maker(s) for the appeal is not the same person as the decision-
maker(s) that reached the determination regarding responsibility or dismissal, the investigator(s),
or the Title IX Coordinator;

(C) Ensure that the decision-maker(s) for the appeal complies with the standards set forth in
paragraph (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written statement in support of,
or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the rationale for the result; and
(F) Provide the written decision simultaneously to both parties.

(9) Informal resolution. A recipient may not require as a condition of enrollment or continuing
enrollment, or employment or continuing employment, or enjoyment of any other right, waiver of
the right to an investigation and adjudication of formal complaints of sexual harassment consistent
with this section. Similarly, a recipient may not require the parties to participate in an informal
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resolution process under this section and may not offer an informal resolution process unless a formal
complaint is filed. However, at any time prior to reaching a determination regarding responsibility the
recipient may facilitate an informal resolution process, such as mediation, that does not involve a full

investigation and adjudication, provided that the recipient—

(i) Provides to the parties a written notice disclosing: The allegations, the requirements of the informal
resolution process including the circumstances under which it precludes the parties from resuming a
formal complaint arising from the same allegations, provided, however, that at any time prior to
agreeing to a resolution, any party has the right to withdraw from the informal resolution process and
resume the grievance process with respect to the formal complaint, and any consequences resulting
from participating in the informal resolution process, including the records that will be maintained or
could be shared;

(ii) Obtains the parties' voluntary, written consent to the informal resolution process; and

(i) Does not offer or facilitate an informal resolution process to resolve allegations that an employee
sexually harassed a student.

(10) Recordkeeping. (i) A recipient must maintain for a period of seven years records of—

(A) Each sexual harassment investigation including any determination regarding responsibility and
any audio or audiovisual recording or transcript required under paragraph (b)(6)(i) of this section,
any disciplinary sanctions imposed on the respondent, and any remedies provided to the complainant
designed to restore or preserve equal access to the recipient's education program or activity;

(B) Any appeal and the result therefrom;
(C) Any informal resolution and the result therefrom; and

(D) All materials used to train Title IX Coordinators, investigators, decision-makers, and any person
who facilitates an informal resolution process. A recipient must make these training materials publicly
available on its website, or if the recipient does not maintain a website the recipient must make these
materials available upon request for inspection by members of the public.

(i) For each response required under §106.44, a recipient must create, and maintain for a period of
seven years, records of any actions, including any supportive measures, taken in response to a report
or formal complaint of sexual harassment. In each instance, the recipient must document the basis

for its conclusion that its response was not deliberately indifferent, and document that it has taken
measures designed to restore or preserve equal access to the recipient's education program or activity.
If a recipient does not provide a complainant with supportive measures, then the recipient must
document the reasons why such a response was not clearly unreasonable in light of the known
circumstances. The documentation of certain bases or measures does not limit the recipient in the
future from providing additional explanations or detailing additional measures taken.

[85 FR 30575, May 19, 2020]

§106.46 Severability.

If any provision of this subpart or its application to any person, act, or practice is held invalid, the
remainder of the subpart or the application of its provisions to any person, act, or practice shall not
be affected thereby.

[85 FR 30578, May 19, 2020]
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Subpart E—Discrimination on the Basis of Sex in
Employment in Education Programs or Activities Prohibited

§106.51 Employment.

(a) General. (1) No person shall, on the basis of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination in employment, or recruitment, consideration, or
selection therefor, whether full-time or part-time, under any education program or activity
operated by a recipient which receives Federal financial assistance.

(2) A recipient shall make all employment decisions in any education program or activity operated
by such recipient in a nondiscriminatory manner and shall not limit, segregate, or classify
applicants or employees in any way which could adversely affect any applicant's or employee's
employment opportunities or status because of sex.

(3) A recipient shall not enter into any contractual or other relationship which directly or indirectly
has the effect of subjecting employees or students to discrimination prohibited by this subpart,
including relationships with employment and referral agencies, with labor unions, and with
organizations providing or administering fringe benefits to employees of the recipient.

(4) A recipient shall not grant preferences to applicants for employment on the basis of attendance
at any educational institution or entity which admits as students only or predominantly members of
one sex, if the giving of such preferences has the effect of discriminating on the basis of sex in
violation of this part.

(b) Application. The provisions of this subpart apply to:
(1) Recruitment, advertising, and the process of application for employment;

(2) Hiring, upgrading, promotion, consideration for and award of tenure, demotion, transfer,
layoff, termination, application of nepotism policies, right of return from layoff, and rehiring;

(3) Rates of pay or any other form of compensation, and changes in compensation;

(4) Job assignments, classifications and structure, including position descriptions, lines of
progression, and seniority lists;

(5) The terms of any collective bargaining agreement;

(6) Granting and return from leaves of absence, leave for pregnancy, childbirth, false pregnancy,
termination of pregnancy, leave for persons of either sex to care for children or dependents, or any
other leave;

(7) Fringe benefits available by virtue of employment, whether or not administered by the
recipient;

(8) Selection and financial support for training, including apprenticeship, professional meetings,
conferences, and other related activities, selection for tuition assistance, selection for sabbaticals
and leaves of absence to pursue training;

(9) Employer-sponsored activities, including those that are social or recreational; and

(10) Any other term, condition, or privilege of employment.

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000; 85 FR 30579, May 19,
2020]
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§106.52 Employment criteria.

A recipient shall not administer or operate any test or other criterion for any employment opportunity
which has a disproportionately adverse effect on persons on the basis of sex unless:

(a) Use of such test or other criterion is shown to predict validly successful performance in the position
in question; and

(b) Alternative tests or criteria for such purpose, which do not have such disproportionately adverse
effect, are shown to be unavailable.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.53 Recruitment.

(a) Nondiscriminatory recruitment and hiring. A recipient shall not discriminate on the basis of sex
in the recruitment and hiring of employees. Where a recipient has been found to be presently
discriminating on the basis of sex in the recruitment or hiring of employees, or has been found to
have in the past so discriminated, the recipient shall recruit members of the sex so discriminated
against so as to overcome the effects of such past or present discrimination.

(b) Recruitment patterns. A recipient shall not recruit primarily or exclusively at entities which
furnish as applicants only or predominantly members of one sex if such actions have the effect of
discriminating on the basis of sex in violation of this subpart.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.54 Compensation.

A recipient shall not make or enforce any policy or practice which, on the basis of sex:
(a) Makes distinctions in rates of pay or other compensation;

(b) Results in the payment of wages to employees of one sex at a rate less than that paid to
employees of the opposite sex for equal work on jobs the performance of which requires equal skill,
effort, and responsibility, and which are performed under similar working conditions.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.55 Job classification and structure.
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A recipient shall not:
(a) Classify a job as being for males or for females;

(b) Maintain or establish separate lines of progression, seniority lists, career ladders, or tenure
systems based on sex; or

(c) Maintain or establish separate lines of progression, seniority systems, career ladders, or tenure
systems for similar jobs, position descriptions, or job requirements which classify persons on the basis
of sex, unless sex is a bona-fide occupational qualification for the positions in question as set forth in
§106.61.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
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§106.56 Fringe benefits.

(a) Fringe benefits defined. For purposes of this part, fringe benefits means: Any medical, hospital,
accident, life insurance or retirement benefit, service, policy or plan, any profit-sharing or bonus
plan, leave, and any other benefit or service of employment not subject to the provision of
§106.54.

(b) Prohibitions. A recipient shall not:

(1) Discriminate on the basis of sex with regard to making fringe benefits available to employees
or make fringe benefits available to spouses, families, or dependents of employees differently upon
the basis of the employee's sex;

(2) Administer, operate, offer, or participate in a fringe benefit plan which does not provide either
for equal periodic benefits for members of each sex, or for equal contributions to the plan by such
recipient for members of each sex; or

(3) Administer, operate, offer, or participate in a pension or retirement plan which establishes
different optional or compulsory retirement ages based on sex or which otherwise discriminates
in benefits on the basis of sex.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.57 Marital or parental status.
(a) General. A recipient shall not apply any policy or take any employment action:

(1) Concerning the potential marital, parental, or family status of an employee or applicant for
employment which treats persons differently on the basis of sex; or

(2) Which is based upon whether an employee or applicant for employment is the head of
household or principal wage earner in such employee's or applicant's family unit.

(b) Pregnancy. A recipient shall not discriminate against or exclude from employment any
employee or applicant for employment on the basis of pregnancy, childbirth, false pregnancy,
termination of pregnancy, or recovery therefrom.

(c) Pregnancy as a temporary disability. A recipient shall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy, and recovery therefrom and any temporary disability
resulting therefrom as any other temporary disability for all job related purposes, including
commencement, duration and extensions of leave, payment of disability income, accrual of
seniority and any other benefit or service, and reinstatement, and under any fringe benefit
offered to employees by virtue of employment.

(d) Pregnancy leave. In the case of a recipient which does not maintain a leave policy for its
employees, or in the case of an employee with insufficient leave or accrued employment time to
qualify for leave under such a policy, a recipient shall treat pregnancy, childbirth, false pregnancy,
termination of pregnancy and recovery therefrom as a justification for a leave of absence without
pay for a reasonable period of time, at the conclusion of which the employee shall be reinstated to
the status which she held when the leave began or to a comparable position, without decrease in
rate of compensation or loss of promotional opportunities, or any other right or privilege of
employment.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
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§106.58 Effect of State or local law or other requirements.

(a) Prohibitory requirements. The obligation to comply with this subpart is not obviated or alleviated
by the existence of any State or local law or other requirement which imposes prohibitions or limits
upon employment of members of one sex which are not imposed upon members of the other sex.

(b) Benefits. A recipient which provides any compensation, service, or benefit to members of one sex
pursuant to a State or local law or other requirement shall provide the same compensation, service,
or benefit to members of the other sex.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
§106.59 Advertising.

A recipient shall not in any advertising related to employment indicate preference, limitation,
specification, or discrimination based on sex unless sex is a bona-fide occupational qualification for
the particular job in question.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.60 Pre-employment inquiries.

() Marital status. A recipient shall not make pre-employment inquiry as to the marital status of an
applicant for employment, including whether such applicant is “Miss or Mrs.”

(b) Sex. A recipient may make pre-employment inquiry as to the sex of an applicant for employment,
but only if such inquiry is made equally of such applicants of both sexes and if the results of such
inquiry are not used in connection with discrimination prohibited by this part.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]

§106.61 Sex as a bona-fide occupational qualification.

A recipient may take action otherwise prohibited by this subpart provided it is shown that sex is a
bona-fide occupational qualification for that action, such that consideration of sex with regard to such
action is essential to successful operation of the employment function concerned. A recipient shall

not take action pursuant to this section which is based upon alleged comparative employment
characteristics or stereotyped characterizations of one or the other sex, or upon preference based on
sex of the recipient, employees, students, or other persons, but nothing contained in this section shall
prevent a recipient from considering an employee's sex in relation to employment in a locker room or
toilet facility used only by members of one sex.

[45 FR 30955, May 9, 1980, as amended at 85 FR 30579, May 19, 2020]
§106.62 Severability.
If any provision of this subpart or its application to any person, act, or practice is held invalid, the

remainder of the subpart or the application of its provisions to any person, act, or practice shall not
be affected thereby.

[85 FR 30578, May 19, 2020]
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Subpart F — Retaliation
SOURCE: 85 FR 30578, May 19, 2020, unless otherwise noted.

§106.71 Retaliation.

(a) Retaliation prohibited. No recipient or other person may intimidate, threaten, coerce, or
discriminate against any individual for the purpose of interfering with any right or privilege secured
by title IX or this part, or because the individual has made a report or complaint, testified, assisted,
or participated or refused to participate in any manner in an investigation, proceeding, or hearing
under this part. Intimidation, threats, coercion, or discrimination, including charges against an
individual for code of conduct violations that do not involve sex discrimination or sexual
harassment, but arise out of the same facts or circumstances as a report or complaint of sex
discrimination, or a report or formal complaint of sexual harassment, for the purpose of interfering
with any right or privilege secured by title IX or this part, constitutes retaliation. The recipient must
keep confidential the identity of any individual who has made a report or complaint of sex
discrimination, including any individual who has made a report or filed a formal complaint of sexual
harassment, any complainant, any individual who has been reported to be the perpetrator of sex
discrimination, any respondent, and any witness, except as may be permitted by the FERPA
statute, 20 U.S.C. 1232g, or FERPA regulations, 34 CFR part 99, or as required by law, or to carry
out the purposes of 34 CFR part 106, including the conduct of any investigation, hearing, or
judicial proceeding arising thereunder. Complaints alleging retaliation may be filed according to

the grievance procedures for sex discrimination required to be adopted under §106.8(c).

(b) Specific circumstances. (1) The exercise of rights protected under the First Amendment does
not constitute retaliation prohibited under paragraph (a) of this section.

(2) Charging an individual with a code of conduct violation for making a materially false statement
in bad faith in the course of a grievance proceeding under this part does not constitute retaliation
prohibited under paragraph (a) of this section, provided, however, that a determination regarding
responsibility, alone, is not sufficient to conclude that any party made a materially false statement
in bad faith.

§106.72 Severability.

If any provision of this subpart or its application to any person, act, or practice is held invalid, the
remainder of the subpart or the application of its provisions to any person, act, or practice shall
not be affected thereby.

Subpart G—Procedures
SOURCE: 85 FR 30579, May 19, 2020, unless otherwise noted.

§106.81 Procedures.

The procedural provisions applicable to title VI of the Civil Rights Act of 1964 are hereby adopted
and incorporated herein by reference. These procedures may be found at 34 CFR 100.6-100.11
and 34 CFR part 101. The definitions in §106.30 do not apply to 34 CFR 100.6-100.11 and 34 CFR
part 101.
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§106.82 Severability.

36

If any provision of this subpart or its application to any person, act, or practice is held invalid, the
remainder of the subpart or the application of its provisions to any person, act, or practice shall not
be affected thereby.

Appendix A to Part 106—Guidelines for Eliminating Discrimination and Denial of Services
on the Basis of Race, Color, National Origin, Sex, and Handicap in Vocational Education
Programs

EDITORIAL NOTE: For the text of these guidelines, see 34 CFR part 100, appendix B.

[44 FR 17168, Mar. 21, 1979]
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Title IX Coordinator Training

Title IX: 1972

No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of,
or be subject to discrimination under any education
programs or activity receiving federal financial assistance.

s
Signed into law by President Richard Nixon on Friday, June 23, 1972. m
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Title IX: 1972

1973: Battle of the Sexes - Billie Jean King defeated Bobby Riggs in an exhibition tennis match
1975: First Title IX regulations adopted
1976: NCAA challenged the legality of Title IX regarding athletics in a lawsuit was dismissed two years later

1977: Three female students at Yale, two graduates, and a male faculty member became the first to sue over
sexual harassment under Title IX (Alexander v. Yale). The cause of action failed on appeal.

1979: Three-prong test for compliance in athletics established.
1979: Students can sue for sex discrimination (Cannon v. Univ. of Chicago)

1980: Oversight for compliance was given to the Office for Civil Rights (OCR) in the U.S. Department of
Education

1982: Employees could sue for sex discrimination

1992: Students can sue for money damages for discrimination by employees (Franklin v. Gwinnett County
Public Schools)

1997: OCR issued “Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties” containing the first explicit reference to “gay or lesbian students” as being @&
covered by federal prohibitions against sexual harassment

Title IX: 1972

Student can sue for teacher’s sexual harassment only if the school had “actual notice” and acted with “deliberate
indifference” (Gebser v. Lago Vista ISD)

Title IX covers student-to-student harassment; damages available only if school had actual notice and acted with
deliberate indifference (Davis v. Monroe County)

OCR issued revised guidance on sexual harassment — Gebser and Davis did not apply to OCR enforcement actions
Coaches and teachers have a right of action under Title IX for retaliation (Jackson v. Birmingham Bd of Educ.)
OCR issued guidance allowing single-sex programs/schools

Obama Administration OCR issued DCL saying transgender students should be allowed to use the bathroom or locker
room that matches their gender identity

Trump Administration OCR rescinded the 2014 Obama Guidance

Trump Administration - Second version of Title IX Regulations adopted - amended to address sexual harassment
investigations

Biden Administration — Exec. Order on Preventing and Combating Discrimination on the Basis of Gender Identity or

Sexual Orientation
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Title IX: 1972

End of Biden Administration — May - Third version of Title IX Regulations adopted
Trump Il Administration

Jan 9 — Tennessee v. Cardona — District court in Kentucky vacated entire 2024 Final Rule nationwide, finding it unlawful.
Enforcement reverts to 2020 regulations.

Jan 20 - Executive Order: Defending Women from Gender Ideology Extremism and Restoring Biological Truth to Federal
Government

Jan 31 - OCR announces return to 2020 Title IX regulations

Feb 5 — Executive Order 14201: Keeping Men Out of Women'’s Sports

Feb 6 — First Trump-era Title IX athletics investigations

Feb 12 — Minnesota/CIF high-school athletics investigations

Mar 11 - Seven regional OCR offices closed, including Dallas

Mar 20 — Executive Order signal intent to eventually shutter U.S. Department of Education

Apr 4, 2025 — DOJ/ED create Title IX Special Investigations Team.

June 25, 2025 — OCR finds California/CIF violated Title IX.

Jan 13, 2026 — Supreme Court hears West Virginia v. B.PJ.

June 30, 2026 — Supreme Court decides B.P.J. — Separate sports based on biological sex does not violate Title IX.

West Virginia v. P.B.J.

Challenge to WV law requiring students to participate
on single sex teams on the basis of their biological sex
at birth. Female teams are not open to males, but
anyone can compete on a male or co-ed team. WV
previously allowed participation by transgender
athletes if, after an individualized review, the school
determined it would not impact fair competition.

Issue: Whether Title IX prevents a state from
consistently designating girls’ and boys’ sports teams
based on biological sex determined at birth and
whether the equal protection clause prevents a state
from offering separate boys’ and girls’ sports teams
based on biological sex at birth.

© EicHELBAUM WARDELL
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West Virginia v. B.P.J

* The Supreme Court held that Title IX permits schools to provide
separate men's and women's sports teams defined by biological
sex, and that West Virginia and Idaho did not violate the Equal
Protection Clause by maintaining female sports teams for
biological females.

* That decision dramatically changed the national legal landscape
surrounding transgender participation in school athletics.

* For school districts: This is no longer simply a question of what
OCR says. The Supreme Court has now addressed the
relationship between Title IX, sex-separated athletics, and
biological sex.

Current Federal Enforcement Focus

* The Trump administration’s current Title IX enforcement focus is heavily centered on sex-
based protections, particularly the position that Title IX protects biological sex and that
allowing transgender girls and women to participate in female athletics or access female-
designated intimate spaces can constitute sex discrimination.

* The administration has used OCR investigations, Title IX violation findings, and potential
federal-funding consequences to enforce that interpretation, with transgender athletics
and facility access receiving substantially more attention than traditional Title IX sexual-
harassment enforcement.

The administration has shifted Title IX enforcement from the Biden-era emphasis on
gender-identity protections toward an emphasis on protecting biological-sex
distinctions and women's and girls' opportunities, particularly in athletics and intimate
facilities.
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Title IX Coordinators

& UNITED STATES DEPARTMENT OF EDUCATION
R ? " OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
*Rescinded, but still most THE ASSISTANT SECRETARY
comprehensive guidance from OCR on
duties of a T9 Coordinator April 24, 2015

Dear Colleague:

| write to remind you that all school districts, colleges, and universities receiving Federal financial

assistance

must designate at least one employee to coordinate their efforts to comply with and

carry out their responsibilities under Title IX of the Education Amendments of 1972 (Title IX), which

11
* Advisory in nature*
* Guidance to recipients of federal funding
* DOE’s policies in reviewing Title IX compliance
* Not legislative rules/law
* OCR cannot create new law, rights, or duties through a DCL
*The Office for Civil Rights is an administrative agency of the federal government and, therefore,
constrained by the Administrative Procedure Act (APA). If an agency proposes a rule that would impose
new obligations on the public, the APA requires the agency to subject those proposed rules to notice
and comment before they may be adopted.
12
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Title IX Coordinators

gﬁ?.;» UNITED STATES DEPARTMENT OF EDUCATION
e )

"‘? OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
* Position cannot be vacant apan ue &
Dear Coreague N
- - - | write to remind that \(\a
» Sufficiently independent e e » B
; 3 3 e T s ‘3?};\3\\\ %%30“\“"
+ Avoid conflicts of interest S pnerilyihesd o e M s \\\X@‘sﬁ\? @Q\m“
Your Title X coordmator plays an essential roje in b ﬁ R ‘\ _an affected by
= - the operations of your educational institution Q\(\\ \.,:;\B
* Full-time T9 Coordinator ensures m:'::;.:.m\“%\xaﬁ@ LI o i
sufficient time to perform R am\%o\\\\“ P e termchseiong
responsibilities o i
?\e‘.&é\ﬁ@% @WK\ ation’s Offce for Cil Rights (OCR) enforces Tite X for institutions
- - - - - » work, OCR has found
* Qualifications, training, authority and re e i T e o e
- = 2 Title X has not been
t,me ;:wmma;umru . helps 3 by
‘ecucational opportuntes to all suceres.
* Multiple T9 Coordinators o “
‘tie [X coordinator. and those documents remain m full force  This letter mcorporates that emsting
Tis and provides
;:‘u_rlzlmnm Athgh e feromrget e v, tha wtier
TI0USC 55 16011600 The Departmant of Justice shares enforcament suthortty over Titls OX with OCR.
DESIGNATION OF T9 COORDINATOR(S)
13
- -
Title IX Coordinators T
THE ASSISTANT SECRETARY
* Monitor outcomes e Rk o
Colleague: Q
- — A
» Identify and address patterns - r—— %\\@ag\‘
amy ot under Title X of the Ed: . - \() 5 .
] o e W A
+ Assess campus climate e \\%\@0\‘\ o
v-.m.n_-u-mmma_m»‘\\\a . \Y)&\Gb on affected by
the operations of your educatons ‘\\\% -
‘Q\D e legal rights Tle IX

+ Educate school community on how to

file complaint

 Promptly and appropriately resolve
complaints

* Provide technical assistance on
school policies

 Work with law enforcement

RESPONSIBILITIES AND AUTHORITY OF T9 COORDINATOR

o

To be effective, 3 Tile X~ \\\QQ
il hat s> @i‘,\) .\@\%
W‘g‘\\\\s X @\3\ e 30 uze thew expertize o help ther

R

- \
‘%\\\%\ acion’s Office for Civil Rights (OCR) enforces Title X for institutions
« the Department (recipients].’ In our enforcement work. OCR has found

and harmul Tale IX when 2 recpent fails to

= when 3 Title (X haz rot been il
| -<n the appropriate level of y $ Title 0. By

ocR =y
Titie IX coordinator. and those documents remain in Al force This lefter imcorporates that ensting
OCR guidance on Tide [X coordnators and provides sdétonal Canfication and recommendations

T MCER S 1080l Arbough -
focmron koo, coleges.
20U 55 en1-ene. Jntica an e e

14

©EICHELBAUM WARDELL

HANSEN POWELL & MUROZ, P.C.




Title IX Coordinators

UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
- District’s policies and procedures - g 3
. . . Coteague o
 Drafting and revising P _— Q@«\%“‘\
policiesiprocedures s v e \
Pronidts sex B3 MAILON N ELCILON PrOETIMS INC ACTVILEL | »\\‘yp\}\\ Q%Q’%Q‘\
» Collecting information ey e & A
Your Titke (X coondinator plays an essential role in he" (\\q}\"& ) \B‘\c‘% o affected by
I . . . the operations of your educators Asttution ‘\\Q\ ‘\\\'-3 o -
» Participation in subject areas, v vt g gl S m i
athletics To be effective, 3 T (X~ QX\\ ‘\\‘&\% part ot youriintion. e tharefors
e gl
+ Administration of school discipline S o2
i ?\@.QQ\R\ ‘eﬁ\ﬂ —son Office for il Rights (OCR) entorces Tite O fo institions
* Incidents of sex-based harassment re e i T e o e
+ Retaliation e O e m e e e
- Aware of all T9 complaints - : 2. T -
» Visible in the school community e ——— —

20U 55 en1-senn wtherny over

RESPONSIBILITIES AND AUTHORITY OF T9 COORDINATOR

15

Title IX Coordinators

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
April 24, 2015

B. Training of Title IX Coordinators

Recipients must ensure that their Title IX coordinators arelappropriately trainedfand possess

comprehensive knowledge in all areas over which they have responsibility in order to effectively
carry out those responsibilities, including the recipients’ policies and procedures on sex

discrimination and all complaints raising Title IX issues throughout the institution. The resource

designate 2 Titie IX coordinator or when 3 Title X coordinator has ot been afficiently traned or
gven the Y 2 Title 0 By
contrast. OCR 30 effective neo:

‘ecucational opportuntes to all stuceres

3
Title IX coordinator. and thase documents remain in full force. This letter incorporates that existing
OCR guidance on Title [X coordinator: and provides addtanal clanfication and recommendations

T34 CER§ 1068l Ahough Tite e
foramroe chaok, coleges,

Training on Policies and Grievance Procedures

"20USC 55 16011680 The Department of Justics shares enforcament autherty over it (X with OCR.

16
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RELEVANT POLICIES AND PROCEDURES ‘

FB (LEGAL) Equal Educational Opportunity
FB (LOCAL) Equal Educational Opportunity
FFG (LEGAL) Student Welfare: Child Abuse and Neglect
FFG (LOCAL) Student Welfare: Child Abuse and Neglect

FFH (LEGAL) Freedom from Discrimination,
Harassment, & Retaliation

FFH (LOCAL) Freedom from Discrimination,
Harassment, & Retaliation

FM (LOCAL) Student Activities
FNE (LEGAL) Pregnant Students
FNE (LOCAL) Pregnant Students

FNG (LEGAL) Student & Parent Complaints
FNG (LOCAL) Student & Parent Complaints
DAA (LEGAL) Equal Employment Opportunity
DGBA (LEGAL) Employee Complaints

DGBA (LOCAL) Employee Complaints

EHAA (LEGAL) Required Instruction

GF (LOCAL) Public Complaints

GRA (LEGAL) Relations with Governmental Entities
— State and Local Authorities

GRA (LOCAL) Relations with Governmental Entities
— State and Local Authorities

17

18
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P ——
T9 Coordinator Responsibilities
Under 2020 Regulations

* The 2020 regulations pertain to reports and formal complaints of
sexual harassment.

* They do not affect responsibilities pertaining to equity in athletics,
inequities, or discrimination in course selections, etc.

www.edlaw.com

19

Title IX Coordinator

Responsibilities

* Ensure policies reflect current  Consider a complainant’s
information about T9 Coordinator wishes re supportive measures
Ensure website and publications * Inform complainants of the
contain proper notices

right to file formal complaint
and right to supportive

For all reports of sexual measures with or without a
harassment, contact alleged formal complaint

victims (complainant) to discuss Decide whether to file a formal
the availability of supportive complaint when the

measures complainant does not

*Many of these tasks can be delegated but must be overseen by the Title IX Coordinator.

www.edlaw.com

20
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Title IX Coordinator
Responsibilities

* Decide whether to dismiss a
formal complaint (or who * Post all training materials
should decide dismissal) to district’s website

+ Assist with emergency * Ensure proper record
removal and administrative keeping

leave decisions

Provide notice to parties of
grievance process in case of
formal complaints

*Many of these tasks can be delegated but must be overseen by the Title IX Coordinator.

All of these individuals must be informed of
the Title IX Coordinators...

Telephone

Name or Title Office
address

number

Applicants for admission Students and parents or Employees All unions or professional
. organizations holding
and employment legal guardians of collective bargaining or
elementary and secondary professional agreements
students with the recipient

iw.com

22
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Reporting sexual
harassment...

Any person may report sex discrimination, including sexual harassment
(whether or not the person reporting is the person alleged to be the victim
of conduct that could constitute sex discrimination or sexual

harassment)...
® N @
a O

Using the contact information listed for the Title IX Coordinator,
or by any other means that results in the Title IX Coordinator
receiving the person’s verbal or written report.

www.edlaw.com

Reporting sexual
harassment...

Such report may be made at any time (including during
non-business hours) by using the telephone number or
electronic mail address, or by mail to the office address,
listed for the Title IX Coordinator.

34 C.F.R. § 106.8(a).

24



Dissemination of policy

* District does not discriminate on the basis of sex in the education
program of activity that it operates

* Requirement not to discriminate extends to admission and employment

* Inquiries about the application of Title IX to the district may be referred
to the Title IX Coordinator, the Assistant Secretary for Education

(USDOE), or both
Applicants for admission Students and parents or Employees Allunions or professional
and employment legal guardians of organizations holding

collective bargaining or
elementary and secondary professional agreements

students with the recipient

www.edlaw.com 34 C.F.R. § 106.8(b).

E U.S. Department of Education
April 2024

The following sample notice of nondiscrimination meets the minimum requirements of the 2024

amendments:

[ABC School] does not discriminate on the basis of sex and prohibits sex discrimination in any education
program or activity that it operates, as required by Title IX and its regulations, including in admission and
employment.

Inquiries about Title IX may be referred to [ABC School’s] Title IX Coordinator, the U.S. Department of
Education’s Office for Civil Rights,5 or both. [ABC School’s] Title IX Coordinator is [name or title, office address,
email address, and telephone number].

[ABC School’s] nondiscrimination policy and grievance procedures can be located at [include link to location(s)
on website or otherwise describe location(s)]. To report information about conduct that may constitute sex
discrimination or make a complaint of sex discrimination under Title IX, please refer to [include link to
location(s) on website or otherwise describe location(s)].

26
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https://www.ed.gov/sites/ed/files/about/offices/list/ocr/docs/resource-nondiscrimination-policies.pdf

Publications

Must promptly display Title IX
Coordinator’s contact information:

e Ondistrict’s website L&

* Ineach handbook or catalog E

www.edlaw.com 34 C.F.R. § 106.8(b).

District must adopt and publish

grievance procedures and provide I

notice of process including...

1. How to report or file a complaint of
sex discrimination;

2. How to report or file a formal
complaint of sexual harassment; and

3. How the district will respond.

www.edlaw.com 34 C.F.R. § 106.8(b).




18D
STUDENT WELFARE FFH
FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (REGULATION
=] ____TIsD
Note. This re
Drstric.
s
PP STUDENT WELFARE FFH
ves o FREEDOM FROM DISCRIMINATION, HARASSMENT, AND RETALIATION (REGULATION
o 2)
retatec
£~
s % — Note: This regulation addresses sexual harassment involving
it ikl District students under Title IX. For procedures to ad-
Pl dress allegations of prohibited conduct other than allega-
Soxun Harsssmant ettt tions of sexual harassment prohibited by Title IX, see
Al FFH (REGULATION 1). For other types of sex discrimi-
bt nation involving students, such as equitable opportuni-
@ unweleat ties for athletics or pregnancy-related claims, see
b | FFH(LOCAL) and FNE(LOCAL). For provisions regard-
; ::""""1 ing discrimination, harassment, and retaliation involving
o District employees, see DIA. For reporting requirements
Taoie) related to child abuse and neglect, see FFG. Note that
Secial Harmammers, | Suvsl U FFH shall be used in conjunction with FFI (bullying) for
By anEmPIONe i tavors, sek certain prohibited conduct.
duct, or other ol
oot |
Necessary ofp8l Title IX Statement of  The District prohibits discrimination, including harassment, against
;'Z.Ji:;‘?:.:ﬂ Nondiscrimination any student on the basis of sex. Retaliation against anyone in-
notsenal volved in the complaint process is a violation of District policy and
DATE ISSUED is prohibited.
FFHREGULATION) g |

www.edlaw.com

29

The 2020 regulations...

Seek to create a separation between
the investigation and decision-making
of formal complaints (sexual
harassment).

30
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While it is best to separate roles...

O The Title IX Coordinator can also be the
investigator and the informal resolution
facilitator.

The Title IX Coordinator cannot also serve
as the decision-maker on a formal
complaint or on appeal.

O Allroles can be outsourced, except the Title
IX Coordinator (e.g., investigator, decision-
maker, informal resolution facilitator,
appellate decision maker).

7 s

M

Remember that anyone serving as a Title
IX Coordinator, investigator, decision-
maker, or any person designated to
facilitate an information resolution
process must not have a conflict of
interest or bias for or against
complainants or respondents generally or
an individual complainant or respondent.

e
32
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SCENARIO: Conflicts of Interest

An employee files a Formal Complaint of sexual harassment
against Sam (Employee). Rebecca is the Director of HR and the
Title IX Coordinator for employee-related complaints. She
usually serves as the investigator for Formal Complaints. Sam
and Rebecca were previously romantically involved.

* Can she serve as the investigator?
* Can she serve as the Title IX Coordinator in this case?

www.edlaw.com

33

N

The Title IX Coordinator must

to discuss the availability of
supportive measures...consider the
complainant’s wishes with respect to
supportive measures, inform the complainant
of the availability of supportive measures with

or without filing a formal complaint, and
explain to the complainant the process for
filing a formal complaint.”

34 C.F.R. § 106.44(a).

www.edlaw.com

34
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* Respond to every report of sexual harassment
* Must not be deliberately indifferent

35

¥ CONTACTING-THE.COMPLAINANT

Regulations do not dictate the medium of contact.

36
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CONTACTING THE COMPLAINANT

K-12 SETTING

* Phone call, followed by email/letter.
* In person parent conference, followed by email/letter.

www.edlaw.com

The Title IX Coordinator is
responsible for
coordinating the effective
implementation of
supportive measures.”

34 C.F.R. § 106.30.

www.edlaw.com

38
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SUPPORTIVE-MEASURES

39

Supportive Measures means...

* Non-disciplinary, non-punitive individualized services
» Offered as appropriate, as reasonably available

» Without fee or charge to the complainant or respondent

» Before or after filing of a formal complaint or where no formal
complaint has been filed

» Designed to restore or preserve equal access to the district’s
education program or activity without unreasonably
burdening the other party, including measures designed to
protect the safety of all parties or the educational environment
or deter sexual harassment

34 C.F.R.§106.30

40

©EICHELBAUM WARDELL

HANSEN POWELL & MuNOZ, P.C. 20
2026



Supportive Measures examples

Counseling

Extensions of deadlines or other course-related adjustments
Modifications of work or class schedules

Campus escort services

Mutual restrictions on contact between the parties

Changes in work or housing locations

Leaves of absence
Increased security and itoring of certain areas of the campus
Other similar measures

www.edlaw.com

34 C.F.R.§106.30

41
e Counseling of students regarding appropriate behavior expectations
e Review of district and code of conduct expectations with students by
administrator
e Change of class schedule/lunch schedule/locker location
e Campus/class escort
¢ Increased school monitoring of [location] for [time period e.g., next 9
weeks]
e School counseling - # sessions
¢ No contact/no communication agreements
¢ No contact/communication directives
e Limitation on extracurricular activities
* Social Skills Training Add the term of supportive measures (e.g.,
e Staff Training pending resolution of the grievance process;
e Other: f/(;tgrr)\fveeks, end of semester; end of the school
42
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Supportive Measures means...

The recipient must maintain as confidential any
supportive measures provided to the
complainant or respondent—to the extent that
maintaining such confidentiality would not
impair the ability of the recipient to provide the
supportive measures.

34 C.F.R.§106.30

www.edlaw.com

43

Keep documentation of supportive measures
(e.g., no contact/communication agreements,
log of counseling sessions, copies of social
skills stories/trainings, summary of schedule
changes, summary of campus escorts).

www.edlaw.com

44
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NOTICE TO PARTIES IF
FORMAL COMPLAINTIS

ASSISTINGWITH-EMERGENCY

REMOVAL OR ADMINISTR
LEAVE DECISIONS




DETERMININGWHETHER TO
DISMISS AFORMAL CO

www.edlaw.com

47

The Title IX Coordinator is
responsible for effective
implementation of
remedies.”

34 C.F.R. § 106.45(b)(7)(iv).

www.edlaw.com
48
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What are examples of
remedies?

* Not defined in Title IX
* No list of examples in regulations

* Money damages were removed as possible
remedy in final rules

www.edlaw.com

Remedies - Purpose

Designed to restore or preserve the
complainant’s equal access to education

www.edlaw.com

w1
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Remedies for Complainants

* Supportive measures
* Counseling

* Opportunity to make up work, retake exams
* Change of class, lunch period, campus

* Escort on campus

* Increase security

* Training efforts

www.edlaw.com

51

Remedies for Complainants

 Disciplinary sanctions against respondent per
the Student Code of Conduct (e.g., 0SS, DAEP,
expulsion)

* Removal of respondent from extracurricular
activity/activities

* Unilateral no-contact order on respondent
» Other sanctions applicable to respondent

www.edlaw.com

52
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The Department believes that a complainant entitled
to remedies should not need to file an appeal to
challenge the recipient’s selection of remedies;
instead, we have revised [the rules] to require that
Title IX Coordinator be responsible for effective
implementation of remedies. This permits a
complainant to work with the Title IX Coordinator to
select and effectively implement remedies designed
to restore or preserve the complainant’s equal
access to education.”

p. 940 = Commentary

Selection ¢

www.edlaw.com

Selection of Remedies
Not Appealable

Bases for Appeal of Decisions

* Proceduralirregularity
* Bias or conflict of interest
 That affected the outcome

www.edlaw.com

54
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Written Determination must include
A
o any sanctions the recipient imposes

on the respondent; and

whether remedies designed to
restore or preserve equal access to
the recipient’s education program or
activity will be provided to the
complainant

o wwwedlaw.com

ﬁ

REMEDIES

O Shared with complainant - complainant’s B]
remedies and respondent’s sanctions

O Shared with respondent - sanctions and
whether remedies were provided to
complainant (not details of the remedy,
unless the sanctions overlap with
remedies)

©EICHELBAUM WARDELL
HANSEN POWELL & MuRNOZ, P.C
2026




POSTING TRAINING MATERIALS

www.edlaw.com

@@ E———
What to post:

* Notice of non-discrimination policy

* Title IX Coordinator’s contact
information

* Links to FFH and DIA - LEGAL, LOCAL,
EXHIBIT, REGULATIONS

* Training materials used to train T9
Coordinator, Investigators, Decision-
Makers, Facilitators

58
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Permission from the copyright holder
should be obtained, but failure to
obtain permission does not relieve a

district from the requirement to post.

www.edlaw.com

Where to post:

* Non-discrimination policy and Title
IX Coordinator’s contact information
must be prominently displayed.

* Thereis no requirement that the
materials be on the homepage or
linked to the homepage.

www.edlaw.com

60
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Where to post:

* Thereis norequirement to have a section of the
website dedicated to Title IX requirements.

* Thereis no requirement that Title IX information be
located on multiple pages of a district’s website.

* Title IXinformation could be added as a drop-down
option in any of the following areas: Required
Notices, Public Information, Departments, Students,
Employees, Community

61

RECORD-KEEPING

62
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Title IX Investigator
Training

et —

- ':; __+___‘
TR et

A EicHELBAUM WARDELL

HANSEN POWELL & MUNOZ, P.C.

BASIC TERMS

* Complainant is an individual alleged to be the victim of
conduct that could be sexual harassment.

* Respondent is an individual alleged to have engaged in
conduct that could be sexual harassment against the
Complainant.

* Each is referred to as a Party

64
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Sexual Harassment*

1. Quid pro quo
2. Hostile environment

3. Sexual assault, dating viole domestic
violence, stalking

Severe, pervasive, and
objectively offensive

*In a school program or activity in the United States

We begin with deadline issues:

* If the incident could be child abuse, it must be
reported to CPS and/or law enforcement (note
new definition) within 24 hours. FFG(LOCAL)

* Do we need to notify TEA/SBEC within 48 hours?

66
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Confidentiality

Pre-2020 OCR guidance instructed schools to investigate even
when the Complainant did not want the school to investigate.

The 2020 regulations obligate schools to initiate the grievance
process when a Complainant files or a Title IX Coordinator signs a
formal complaint, so that the Title IX Coordinator takes into
account the wishes of a complainant and only initiates a grievance
process against the complainant’s wishes if doing so is not clearly
unreasonable in light of the known circumstances.

Confidentiality of Complainant’s Identity

* A Complainant can report anonymously.
* A Complainant cannot file a Formal Complaint anonymously.

* Filing a Formal Complaint means the Respondent will know the
Complainant’s identity.

* People outside the grievance process should not know the
Complainant’s identity, unless disclosure is permitted by FERPA
(student), required by law, or as necessary to conduct the grievance
process.

68
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ASSIGNS AN INVESTIGATOR

* Must be someone other than Decision-Maker or Facilitator
of Voluntary Resolution

* Title IX Coordinator is not prohibited but not best choice
* Campus administrators

* Central administrators

e Qutside investigator

* Train more than one

* Can assign more than one investigator/team

WHO SHOULD INVESTIGATE ?

* No axe to grind with the Complainant or Respondent

* No bias
* Must be trained

* Not involved in any incidents that prompted the
investigation

* Not someone under the supervision of the
Respondent, if employee

70
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ASSIGN AN INVESTIGATOR

Training must cover:
* impartial investigations
* standards of evidence

* how to equitably and meaningfully include both parties
in _tgle process including inculpatory and exculpatory
evidence

* how to write an investigative report
* the role of expert witnesses
* legal privileges

71

Remember Your Scope

* Unlike most investigations, the Title IX Investigator will not be making
the decision about whether the prohibited conduct occurred.

* That role is reserved for the Title IX Decision-Maker, which cannot be
the Investigator.

* As aresult, the investigative report will not contain the ultimate
determination.

* So, keep that in mind during the investigation and when writing the
report.

* Because the Decision-Maker will be relying on the investigative
report, make sure it expresses what it needs to.

72
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IMPARTIALITY

* Unbiased, disinterested

* No conflict of interest: a real or seeming
incompatibility between one’s private interests and

one’s public duties

STANDARDS FOR RECUSAL OF JUDGES

. Personal bias or prejudice concerning a party
. Personal knowledge of disputed evidentiary facts
. Material witness in the matter in controversy

. Spouse or minor child residing in household has a financial
interest in the subject matter in controversy or in a party

. Any other interest that could substantially affect the outcome of
the proceeding

. Relative is a party

28 U.S.C. §455
(Disqualification of federal justice, judge, or magistrate).

74
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STANDARDS FOR RECUSAL OF JUDGES

Recusal is required when, objectively speaking, the
probability of actual bias on the part of the judge or
decisionmaker is too high to be constitutionally
tolerable.

Rippo v. Baker, 137 S.Ct. 905 (2017).

STANDARDS OF EVIDENCE

* The degree or level of proof demanded in a
specific case.

* District choice by policy: preponderance of
evidence, clear and convincing evidence

76
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PREPONDERANCE OF EVIDENCE

The greater weight of the evidence, not necessarily
established by the greater number of witnesses
testifying to a fact but by evidence that has the most
convincing force; superior evidentiary weight that,
though not sufficient to free the mind wholly from all
reasonable doubt, is still sufficient to incline a fair and
impartial mind to one side of the issue rather than the
other.

CLEAR AND CONVINCING EVIDENCE

Evidence indicating that the thing to be proved is
highly probably or reasonably certain.

This is a greater burden than preponderance of
evidence (the standard applied in most civil trials)
but less than evidence beyond a reasonable doubt,
the norm for criminal trials.
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EQUITABLE TREATMENT
OF PARTIES

* Providing remedies to Complainants where a determination
of responsibility for sexual harassment has been made

* Following a grievance process before the imposition of any
disciplinary sanctions or other actions that are not
supportive measures against a Respondent for sexual
harassment

* Presumption that Respondent is not responsible for the
alleged conduct until the conclusion of the grievance process

EQUITABLE TREATMENT
OF PARTIES

* Not making credibility determinations based on a
party’s status as a Complainant, Respondent, or
Withess

* Not restricting the ability of either party to discuss
“the allegations under investigation” or to gather
and present relevant evidence

80
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EQUITABLE TREATMENT OF
PARTIES

* Equal opportunities for supportive measures

* Equal opportunity to review evidence

* Equal opportunity to present witnesses and other evidence
* Objective evaluation of evidence

* Considering inculpatory and exculpatory evidence

EVIDENCE:

INCULPATORY & EXCULPATORY

Inculpatory evidence: showing or tending to
show one’s involvement in a crime or wrong

Exculpatory evidence: tending to establish a
person’s innocence
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INVESTIGATOR: Initial Steps

* Confirm whether allegation reported to CPS/law
enforcement, if appropriate

* Find out whether there is an on-going
criminal/juvenile investigation

LAW ENFORCEMENT @ i
INVESTIGATION

* The District may abate* its investigation temporarily,
if requested by law enforcement officials.

* Document the request.
* Get a timeframe.

* Check with law enforcement on a weekly basis to
determine status of investigation.

*May also want to temporarily abate for voluntary
informal resolution process.

84
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INVESTIGATION TIMELINES

* The regulations do not dictate any timelines for
initiating or completing investigations.

* They should be initiated and completed
promptly.

* It will depend on the nature of the allegations
and scope of the investigation.

NOTICE TO PARTIES

The parties will have been sent a notice from the Title IX Coordinator:

* Grievance process

* Informal resolution options

* Details of allegations

* Identity of the parties

* Date/location of alleged incident(s)

* Statement that Respondent is presumed not responsible

* Right to an Advisor, who may be, but is not required to be, an attorney

86
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NOTICE OF INTERVIEWS

Party whose participation is invited or expected is
entitled to written notice of the following for any
meeting in the grievance process, including interviews,
with sufficient time to prepare:

* Date

*Time

* Location

* Participants

* Purpose of meeting

NOTICE OF INTERVIEWS

* Parties may be accompanied by an advisor to
interviews/any meeting in the grievance process
that they are expected to participate.

* Students may have a parent and an additional
advisor.

88
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CONFIDENTIALITY OF PROCESS - PARTIES

* Schools cannot prohibit parties from discussing the
“allegations under investigation” or from gathering their
own evidence.

* This does not apply to information that does not consist of
“the allegations under investigation,” (e.g., the evidence
provided to the parties or the investigative report).

PARTY EVIDENCE

 Parties have the right to submit their own evidence
(e.g., text messages, photographs, medical reports,
psychological reports).

* Parties should be told that any evidence submitted will
be shared with the other party.
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Role of Expert Witnesses

* Expert witnesses in Title IX K-12 investigations can provide specialized
knowledge on the standard of care, federal and state laws, and
investigative procedures to help school officials understand complex
issues.

* They are more often used in collegiate proceedings

Legal Privileges

* You are not permitted to require, allow, rely upon, or otherwise use
guestions or evidence that constitutes, or seeks disclosure of,
information protected under a legally recognized privilege, unless the
person holding such privilege has waived the privilege.

* So, don’t ask questions that will invade:
* Attorney-client privilege
* Physician-patient privilege
* Spousal privilege
* Clergy-penitent privilege

* And don’t press if a Party or a Witness refuses to answer on this basis
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INTERVIEWING WITNESSES

* No one can be required to participate in an
investigation.

* The regulations prohibit retaliation against any
person for participating or refusing to participate in
a Title IX proceeding.

WITNESSES

Witnesses (not parties) are not entitled to
written notice before being interviewed or to
be accompanied by a parent/advisor.

94
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RESEARCH BEFORE
INTERVIEWING

* Review the policy and be familiar with the burden of proof
and definition of sexual harassment

* Who are the parties?

* Employee? History....time with the District?
* Student disciplinary history?

* Relationship between the parties?

* Prior complaints?

* Prior claims made by others?

But ayvoid prejudgment of the facts at issue
A
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LOOK AT DOCUMENTS YOU HAVE

* Discipline records
* Academic records
* Personnel records
* Correspondence between Complainant and Respondent

MAKE DECISIONS ON
NOTE-TAKING AND RECORDING

* Who takes the notes?
* Do we sign the notes?
* Do we want to record?
* Be consistent.

* Test your equipment.
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OPEN YOUR FILE

* Assign a case number, if not already

* All notes, memoranda, written statements, letters,
policies, and other matters related to the
investigation should be in the file.

* File should be marked as “CONFIDENTIAL.”
* Access must be limited.

INTERVIEWING

* Generally, meet with the Complainant first.

* Provide enough time.

* Make it a neutral area.

* Do not rush. Remember this may be embarrassing.

* You want as much detail as possible. Provide time to
think and opportunity to return.

* Tell them there will be no retaliation and to report any
retaliation to you immediately.
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WRITTEN STATEMENT

Determine whether age/developmentally appropriate to
obtain a written statement from a student.

Written statements:

* Shows seriousness

* Helps assure later testimony

* Solidifies testimony

* Helps determine requested outcome

101

QUESTIONS FOR THE COMPLAINANT

* What happened — exactly?
* When - date and time?

* Where - specific (room, trip, outdoor)?
* Happen online?
* Why were you and this other person together?

* What happened or was said just before?

102
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QUESTIONS

* What exactly was said?
* What was the tone?

* Expression when said?
* Gestures or motions?
* Touch you in anyway?
* Did you touch them?

103

Do not ask about prior sexual behavior or sexual

predisposition, unless to establish that another person
committed the alleged conduct or that the conduct was
consensual

104

©EICHELBAUM WARDELL
HANSEN POWELL & MuRNOZ, P.C 52
2026



THOROUGHNESS

* Do not interview only the Complainant and the
Respondent.

* Who else was there? [Corroboration]

* Who else knows about this? How? [Contemporaneous
discussions]

* Is there anyone else you would like me to interview about
this? [Thoroughness; other victims]

* Are there any other documents you would like me to review?
* Must thoroughly document procedures

105

QUESTIONS FOR
CORROBORATING WITNESSES
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ISSUES FOR STUDENTS

* Do not need parental consent to interview student
witnesses

student interview related to an investfgation. See Tex.

* Written consent is needed when recoting (A/V) a
Educ. Code §26.009.

*Including recording a video conference
that is not related to a regular classroom
purpose.

107

ISSUES FOR STUDENTS

* Consider interviewing in environment
comfortable to them

* Classroom or library, other than office

* Who will be present?
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ISSUES FOR STUDENTS

* Involve the professionals on campus when
appropriate and able.

* Do not ask leading questions: Isn’t it true that
you did X because of Y?

* What did you do? Why did you do it?

* Consider audio recording with consent if child
cannot write statement.

109

ISSUES FOR STUDENTS

* Never interview together

* Always take students one at a time - protects against
duplication, false memories

* Provides a clearer picture of events

* If parents present, set the ground rules — silent observer,
cannot lead, sits behind student.
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ISSUES FOR STUDENTS

* Start with small talk* — developing trust

* Learn what the student has told others about incident
* Determine how others have reacted

* Ask questions many times in different ways

* Don’t have an agenda. Students often say what they
think you want to hear.

*The Investigator should assess the credibility of witnesses, so observe how witnesses
respond to simple questions to learn the baseline of behavior of a witness.

111

INTERVIEWING RESPONDENTS

* Do you know the Complainant?
* How and for how long?

* What type of relationship, conversations, interactions in
the past?

* Where were you on the date and time alleged?

* Why were you there?

* Who else was there?

112
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INTERVIEWING RESPONDENTS

* Was the Complainant there?

* Did you do or say anything in relation to the Complainant?
* What exactly did you say or do?

* Tone of voice?

* Did you make any gestures or motions while speaking?
What type? Show me.

113

INTERVIEWING RESPONDENTS

* What did the Complainant say or do then?

* Did they make any gestures or motions? What?
Demonstrate.

* Did they say or do anything in response to your
statements or actions? What?

* Expression on his/her face?

* Did you touch them in any way? Demonstrate how.

114
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INTERVIEWING RESPONDENTS

* How did the words or conduct overall make you feel?
* Have you talked to anyone else about this matter?
* Who, when, where? Do you mind if | talk to them?

. Eo yO_l?J have anything else that you feel is important for me to
now?

* Would you do the same thing if you were in front of your
parent/grandparent/the principal?

* How would you feel if something similar happened to your
younger sister/brother?

115

THINGS TO TELL ALL WITNESSES*

We will try to keep this confidential, but we cannot
guarantee.

Remind all about the anti-retaliation provisions.

*Remember that Parties (as opposed to Witnhesses) cannot be
Erohitl)ited from discussing the allegations raised in the
omplaint.
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BODY LANGUAGE

* Read the body language and demeanor
* Rate of speaking

* Volume of speaking
* Stuttering

* Getting sidetracked
* Avoiding questions

117

DEALING WITH HOSTILE PEOPLE
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Next Steps

 After interviewing the witnesses, re-interview Complainant for
clarification, if necessary.

* Gather physical evidence, visit incident site(s), review discipline and
other relevant records of parties and witnesses.

* Review statements or reports from expert witnesses, if any.
» Allow parties access to facilities to gather evidence, if requested.

119

Next Steps

* Organize evidence to share with parties.

* Prior to completion of the investigative report, the Investigator must
send an electronic or hard copy of the relevant evidence gathered to
the parties and the parties’ advisors, if any.

* Parties must be provided at least 10 calendar days to submit a
written response that the investigator must consider before
completing the investigative report.

* Then you will complete an investigative report that summarizes
relevant evidence. The report may include proposed findings of fact.

* More to come from Andrea about report writing.
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Next Steps

* Send the investigative report to Decision-Maker, who will send it to
the parties and give them an opportunity to ask questions of the
other parties.

* The investigative report must be sent to the parties at least 10
calendar days before the Decision-Maker determines responsibility.

* The evidence may be provided using a platform that prevents
downloading and copying to protect the confidentiality of information
about students or victims of sexual offenses.

121

Title IX: Decision-Makers
and Appeals

122
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ASSIGN A DECISION-MAKER

* Someone other than Title IX Coordinator, Investigator, or
Facilitator of Voluntary Resolution

* Central administrators
* Must have training - train more than one

» Must not have a conflict of interest or bias for or against
complainants or respondents generally or an individual
complainant or respondent.

123

IMPARTIALITY

* Unbiased, disinterested

* No conflict of interest: a real or seeming
incompatibility between one’s private interests and
one’s public duties

124
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STANDARDS FOR
RECUSAL OF JUDGES

Personal bias or prejudice concerning a party
Personal knowledge of disputed evidentiary facts
Material witness in the matter in controversy

Spouse or minor child residing in household has a financial interest
in the subject matter in controversy or in a party

5. Any other interest that could substantially affect the outcome of the
proceeding

6. Relativeis a party

el A

28 U.S.C. §455
(Disqualification of federal justice, judge, or magistrate).

125

STANDARDS FOR
RECUSAL OF JUDGES

Recusal is required when, objectively speaking, the
probability of actual bias on the part of the judge or
decisionmaker is too high to be constitutionally

tolerable.
Rippo v. Baker, 137 S.Ct. 905 (2017).

126

HHH

NNNNNNNNNNNNN

63




DETERMINATION OF
RESPONSIBILITY

34 C.F.R. 106.45(b)(7)

127

DECISION = DETERMINATION
OF RESPONSIBILITY

* Decision-maker makes determination of
responsibility on a formal complaint

* Must provide the written determination to the
parties simultaneously

* Title IX Coordinator is responsible for effective
implementation of any remedies awarded by
Decision-maker

128
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DECISION BASED ON WHAT?

Investigator will provide decision-maker with an investigative
report that “fairly summarizes relevant evidence”

- Assume this will occur when the parties receive the report

- Which must be at least 10 days prior to a hearing (if a hearing is

required under this section or otherwise provided, which we
don’t recommend) or determination of responsibility

- The parties have the opportunity to provide a written response
to the report, which the decision-maker will also review.

129

HEARING V. QUESTIONS

* Live hearing with live cross by party advisors required
for higher ed, optional for K-12

* We recommend NO live hearing.
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QUESTIONS

« With or without a hearing, after the investigative report
has been sent and before reaching a determination
regarding responsibility, the decision-maker(s) must
afford each party the opportunity to submit written,
relevant questions that a party wants asked of any party
or witness, provide each party with the answers, and
allow for additional, limited follow-up questions from
each party.

131

THE QUESTIONS

* Questions about a complainant’s prior sexual behavior or
sexual predisposition only possible to establish that
another person committed the alleged conduct or that
the conduct was consensual.

132
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THE QUESTIONS

* Who asks the questions of the parties?
* Decision-maker must exclude questions that are not

relevant.

If the decision-maker refuses to ask a question because it
is improper or not relevant, he/she must provide written
rationale to the party proposing the question why the
question is being excluded.

133

THE QUESTIONS

The decision-maker may not draw any inference from a
party’s or witness’s refusal to answer the questions.

Where a party or witness refuses to answer the questions,
the decision-maker must disregard statements of that
party or witness but must reach a determination without
drawing any inferences regarding responsibility based on
the party or witness’s refusal to answer.

134
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THE QUESTIONS

» For example, where a Complainant refuses to answer the
questions but video evidence exists showing the
underlying incident, a decision-maker may still consider
the available evidence in making a determination.

135

IT'S IMPORTANT NOT TO
PRE-JUDGE THE FACTS UNTIL YOU
HAVE SEEN ALL THE EVIDENCE!
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STANDARDS OF EVIDENCE

* The degree or level of proof demanded in a
specific case.

» District choice: preponderance of evidence, clear
and convincing evidence

137

STANDARDS OF EVIDENCE

The burden of proof and the burden of gathering
evidence sufficient to reach a determination of

responsibility rests on the District and not on the
parties.

138
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PREPONDERANCE OF EVIDENCE

The greater weight of the evidence, not necessarily
established by the greater number of witnesses
testifying to a fact but by evidence that has the most
convincing force; superior evidentiary weight that,
though not sufficient to free the mind wholly from all
reasonable doubt, is still sufficient to incline a fair and
impartial mind to one side of the issue rather than the
other.

139

CLEAR AND CONVINCING EVIDENCE

Evidence indicating that the thing to be proved is highly
probably or reasonably certain.

This is a greater burden than preponderance of
evidence, the standard applied in most civil trials, but
less than evidence beyond a reasonable doubt, the
norm for criminal trials.

140
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EVIDENCE:
INCULPATORY & EXCULPATORY

Inculpatory evidence: showing or tending to show
one’s involvement in a crime or wrong

Exculpatory evidence: tending to establish a
person’s innocence

141

EVIDENCE:
DIRECT & CIRCUMSTANTIAL

Direct evidence: Evidence that, if believed, proves the fact
without inference or presumption.

Circumstantial evidence: Circumstantial evidence, on the
other hand, refers to evidence that requires an inference to
be made.

Circumstantial evidence and direct evidence can be
equally probative, and responsibility can be established by
circumstantial evidence alone.
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EVIDENCE: CREDIBILITY

The investigator should provide information
about the credibility of the parties and
witnesses.

143

EVIDENCE: HEARSAY

An out-of-court statement offered for
the truth of the matter asserted

There are multiple exceptions, e.g., statement of then-
existing state of mind.

This isn’t a court, and the Rules of Evidence don’t apply.

But remember, hearsay may be less probative than a
non-hearsay statement made directly to the
investigator.

144
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EVIDENCE:
EXPERT WITNESSES

A person who, through education or experience,
has developed skill or knowledge in a particular
subject, so that he or she may form an opinion that
will assist the fact finder.

145

EVIDENCE:
PRIVILEGED INFORMATION

Cannot be used unless the party agrees to waive the
privilege
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EVIDENCE:
PERSUASIVENESS

The decision-maker should evaluate the relevant
evidence for its persuasiveness.

147

ELEMENTS OF DECISION

The decision-maker must issue a written determination
simultaneously to the parties addressing;:

- Allegations

- Procedural steps taken

- Findings of fact

- Application of code of conduct to facts
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ELEMENTS OF DECISION

The decision-maker must issue a written determination
addressing:
- Statement of and rationale for result as to each allegation
including:
* Determination of responsibility
* Anydisciplinary sanctions

» Whether remedies to restore or preserve equal access to the educational
program or activity will be provided

- Procedures and permissible bases for either party to appeal.

149

FERPA - SANCTIONS
AND REMEDIES

The result at the end of a grievance process under § 106.45,
including any sanctions and whether remedies will be provided
to a Complainant, impact both parties and can (and should) be
part of the written determination simultaneously sent to both
parties. The Complainant should know what sanctions the
Respondent receives because knowledge of the sanctions may
impact the Complainant’s equal access to the school district’s
education program and activity.

150
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FERPA - REMEDIES TO
COMPLAINANT

* The final decision must state whether remedies will be provided to the
Complainant but not what remedies will be provided. Thus, the
decision may note in the written determination only that a
Complainant will receive remedies but should not note in the written
determination that the district has done somethingin particular.

* A Respondent should know whether the district will provide remedies
to the Complainant because the Respondent should be aware that the
Respondent’s actions denied the Complainant equal access to the
district’s education program or activity. Similarly, the parties should
both know the rationale for the result as to each allegation, including a
determination regarding responsibility because due process principles
require the district to provide a basis for its determination.

151

POSSIBLE REMEDIES

* Remedies are required after a Respondent has been
determined responsible under the grievance process

* No list of appropriate remedies in regulations
 Left to discretion of educators

* Designed to restore or preserve the right to equal access
to education

* Remedies need not be non-disciplinary or non-punitive
and need not avoid burdening the Respondent

152
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POSSIBLE REMEDIES

* Remedies may include the same individualized services described as
“supportive measures.”

* Supportive measures: counseling, extensions of deadlines or other
course-related adjustments, modifications of work or class
schedules, campus escort services, mutual restrictions on contact
between the parties, changes in work or housing locations, leaves of
absence, increased security and monitoring of certain areas of the
campus and other similar measures

* Other possibilities: tutoring for student, removal of student from
class/team/campus, policy/procedure changes, staff or student
training

153

APPEALS 34 C.F.R. 106.45(b)(8)
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APPEALS = MUST OFFER BOTH PARTIES AN APPEAL FROM A DETERMINATION REGARDING
RESPONSIBILITY, AND FROM A DISTRICT’S DISMISSAL OF A FORMAL COMPLAINT OR ANY ALLEGATIONS THEREIN
ON THE FOLLOWING BASES:

- Procedural irregularity that affected the outcome of the matter;

- New evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that could
affect the outcome of the matter

- The Title IX Coordinator, investigator(s), or decision-maker(s) had a
conflict of interest or bias for or against Complainants or Respondents
generally or the individual Complainant or Respondent that affected the
outcome of the matter.

155

APPEALS

» May offer for other reasons equally to both

* Must have a different decision-maker, but still cannot be
investigator or Title IX Coordinator, and same rules about bias
apply

* Must give other party reasonable, equal opportunity to submit
written statement

* Appellate decision-maker must issue decision in writing and
provide simultaneously to both parties

156

©§AINC‘HELBAUM WARQELL 78

NNNNNNNNNNNNNNN



APPEALS

The District should establish a deadline for filing an
appeal and may require appeals be filed on a form
provided by the District.

157

OCR REVIEWS

The Department assures schools that when enforcing these new
regulations, it will refrain from second-guessing a school
district’s determination regarding responsibility based solely on
whether the Department would have weighed the evidence
differently.

158

© EicHELBAUM WARDELL

HANSEN POWELL & MUROZ, P.C

79




A WORD ABOUT DISMISSALS

* Arecipient may dismiss the formal complaint or any allegations
therein, if at any time during the investigation or hearing:

— acomplainant notifies the Title IX Coordinator in writing that the complainant
would like to withdraw the formal complaint or any allegations therein;

— therespondentis no longer enrolled or employed by the recipient; or

— specific circumstances prevent the recipient from gathering evidence sufficient
to reach a determination as to the formal complaint or allegations therein.

* So, a decision-maker could recommend dismissal if one of these
circumstances is met.

159

Title IX — Sex Discrimination
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Prohibit discrimination based on sex in
educational programs.

Sexual Harassment

Athletics -- Equal Academics — Equal _ Prevention &

Opportunities & Access &

Benefits T TRE Remedy of Denial

of Benefits
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1971-72

1975-76

1980-81

1985-86

199091

1995-96

2000-01

2005-06

2010-11
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GIRLS PARTICIPANTS [
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In 1971-72, the year before the passage of Title IX, girls
represented just 7.4 percent of the participants in high school
sports in the United States. By 2010-11, the number had risen
to 41.4 percent:

= “Sports” or “athletics” not

referenced in original law,
but significant impact in this
area

Female high school sports
participation grew from less
than 300,000 to 1.3 million
in 1974 (within 2 years of
passage)
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SOURCE: National Federation of State High School Associations, 2011.
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ATHLETICS: TWO BASIC
REQUIREMENTS

(d EQUAL ACCESS TO
THE PROGRAM

(d EQUAL TREATMENT
ONCE IN THE
PROGRAM

165

OCR INVESTIGATIONS

Current focus of administration is on transgender participation

As 0f 9/12/2025 there are 15 open investigations into athletic
issues, in Texas (3 colleges; 12 ISDs).

If OCR finds problems, they will encourage the district to enter
into a Voluntary Resolution Agreement.

Some districts decide to approach proactively and audit their
program.

Can be done by administration, consultant, or law firm. @

166
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T
THREE-PART TEST

Institutions must meet ONE of the following:
1. Test One — Proportionality
2. Test Two — Program Expansion — underrepresented sex

3. Test Three — Full Accommodation — underrepresented sex

167

T
TEST ONE - PROPORTIONALITY

= Provide male and female students with
interscholastic participation opportunities at
rates substantially proportionate to their
respective rates of enrollment.

E)
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TEST ONE - PROPORTIONALITY

= Step one: Calculate the rate of enrollment.

= Example: Adistrict has 74 students, 45 girls and
29 boys, so the girl’s enrollment rate is .61.

169

TEST ONE - PROPORTIONALITY

= Step two: Calculate the rate of participation
= Who to count?

Anyone on the squad list as of the first countable contest, those who join after
Count the same individual more than once - once for each team

Count all levels of participation, not just varsity

If someone quits or is cut after first contest, they still count

Don’t count academically ineligible

Don’t count student managers

= Ex: there are 116 participants, 54 girls and 62 boys, so the girls’

rate of participationis .47
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T
TEST ONE - PROPORTIONALITY

= Step three: Compare the rate of participation to the rate of
enrollment.

= Ex.:the girls’ rate of enrollment compared to participation
(.61 -.47) is a difference of .14
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T
TEST ONE - PROPORTIONALITY

= Step four: Is the rate of participation substantially
proportionate to the rate of enrollment?

= OCR will generally tolerate differences between two and five
percentage points with the smaller differential tolerated for
programs with the largest participation numbers.

= Ex.: 14 percentage points is not close enough - the rates are
not substantially proportionate - girls are underrepresented

so test one is not met.
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T
TESTTWO - PROGRAM EXPANSION

= Must demonstrate a history of and continuing practice of
program expansion for the underrepresented sex

= Expansionis:
adding teams that increases opportunities for participation
adding opportunities on existing teams

= Expansionis not:

increasing the rate of participation

improving benefits for existing team
(equipment, scheduling, travel)

173

TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= Must show that you are fully and effectively accommodating
the interests and abilities of the underrepresented sex.

= That means offering every sport and team for girls for which
there is sufficient interest and ability for a viable team and
sufficient interscholastic competition for that team in the
school’s normal competitive region.

= All three factors must exist before a school is obligated to
offer a team under test three.
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TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= Forinterest - look at on-campus programs and off-campus programs.
= Oncampus

Participation in intramural sports, recreation programs, or elective PE courses
can be evidence of interest on campus.

Surveys can be used to identify interest levels for a team not currently offered
to the underrepresented sex.

= Off campus

Participation at other schools in the local community can be evidence of
potential interestin that sport.

Participation in community and regional recreation programs can also be /lt\l
evidence of interest.
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TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= For ability OCR looks at students’ athletic experience and
accomplishments in on-campus and off-campus programs.

= However, at interscholastic level, lack of ability is unlikely to
justify failure to offer a team.
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TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= For competition there must be sufficient interscholastic competition in the
school’s normal competitive region.

= Normal competitive region can be identified by looking at miles from campus
or geographic area.

= Oncetheregion isidentified, all schools within that region offering
interscholastic sports for girls that are currently not offered at the school
should be identified.

= Atthat point you can analyze whether there is sufficient competition at an
appropriate competitive level for that sport

= |t can make sense to start with this analysis rather than interest and
abilities because if there is not sufficient competition, then the school A
complies with test three regardless of interest or ability levels. m

177

T
RELATED CONSIDERATIONS

= Financial constraints are not a justification for noncompliance
with Title IX.

= |n some situations, girls must be allowed to tryout for boys’
teams:

+ no girls’ team for the sport
* noncontact sport
- girls’ athletic opportunities have been limited previously

= UIL sponsorship not required to add sports.
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T
RELATED CONSIDERATIONS

“Roster management” may be used to achieve
compliance with Test One.

+ Can avoid the expense of adding a girls’ team and
the difficulties of eliminating a boys’ team.

« Itinvolves boys’ teams cutting participants while
girls’ teams retain more participants.
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T
RELATED CONSIDERATIONS

= Cheerleading and dance teams generally don’t count.

« OCR considers them extracurricular activities, not athletic
teams.

« OCR will recognize a competitive cheer team if they
schedule enough contests to form a reasonable
competitive schedule and don’t perform at events for
other sports.
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T
LEVEL TWO AUDIT

= This is addressed to the equal treatment prong.

= |nvolves looking at program components to determine
whether the benefits enjoyed by the girls are equivalent to
the benefits enjoyed by the boys.

= First, we look at the levels of competition.

181

TWO-PART TEST - LEVELS OF COMPETITION

= Schools must meet ONE part:
Equivalently Advanced Competitive Opportunities

+ Continuous Upgrades of Competitive Opportunities

E)
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TEST ONE - EQUIVALENTLY ADVANCED
COMPETITIVE OPPORTUNITIES

= This testinvolves calculating the percentage of female and
male participants competing at each level such as varsity,
junior varsity, and freshman levels and comparing those
percentages.

= Asa general rule, differences within five percentage points
are not significant.
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TEST TWO - CONTINUOUS UPGRADES
OF COMPETITIVE OPPORTUNITIES

= Must demonstrate a history and continuing practice
of upgrading of opportunities.

= This means that opponents from higher
competitive levels have been scheduled more over

time.
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I —
OTHER ATHLETIC BENEFITS

AND OPPORTUNITIES
1. EQUIPMENT AND SUPPLIES 7. MEDICAL AND TRAINING FACILITIES
2. SCHEDULING OF GAMES AND PRACTICE AND SERVICES
TIMES 8. HOUSING AND DINING FACILITIES AND
3. TRAVEL AND PER DIEM ALLOWANCES SERVICES
4. TUTORING 9. PUBLICITY
5. COACHING 10. SUPPORT SERVICES
6. LOCKER ROOMS, PRACTICE AND 11. RECRUITMENT OF STUDENT-

ATHLETES

COMPETITIVE FACILITIES

185

T
REVIEW OF COMPONENTS

= Analyze compliancein the overall program, not by comparing
individual sports.

= Offsetting benefits are recognized.

+ Where students of one sex are provided an advantage in some aspect of
the program, while students of the other sex are provided an advantage
in a different aspect of the program.

 If the benefits are of equivalent weight or importance, they may offset
each other or provide a balance of benefits.

= Much information is gleaned from surveys given to coaches
and students. ﬁl\

186

©EICHELBAUM WARDELL
& MuRoz, P.C.

Haven momel 93



T
EQUIPMENT AND SUPPLIES

QUALITY

suitability, replacement schedules
AMOUNT

number of items

MAINTENANCE

storage

professional and student managers
laundry

AVAILABILITY
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T
EQUIPMENT AND SUPPLIES

Information to review:

- Questionnaires - information from coaches and athletes about

quality and amount of equipment and supplies and the
convenience and adequacy of storage space

+ Interviews - follow up with coaches and athletes about their

responses

+ Facilities tour - visually inspect equipment storage facilities
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SCHEDULING OF GAMES
AND PRACTICE TIMES

= Number of competitive events = Opportunities for pre-season

: . and post-season events
= Time of day of competitive P

events = Length of season
= Number and length of = Season of sport
practices

= Number of sports per season

= Time of day of practices
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I —
SCHEDULING OF GAMES
AND PRACTICE TIMES

= |nformation to review:
+ Printed competitive schedules for current and previous years

+ Printed schedules for pre-season events, including scrimmages
with other teams and exhibition games

« Questionnaires about the desirability of practice and game
schedules for regular, pre, and post season

 Interviews to clarify questionnaire responses
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I —
TRAVEL AND PER DIEM ALLOWANCES

Modes of transportation

Housing and dining furnished during travel

Length of stay before and after competitive events

Per diem allowances
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e
TRAVEL AND PER DIEM ALLOWANCES

= |nformation to review:

* Questionnaires about modes of transportation, quality of housing,
the number of athletes per room, length of stay before and after,
dining arrangements and per diem amounts

* Interviews to clarify
+ Budgetinformation related to team travel
+ Schedules showing location of away contests
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T
COACHING

Opportunity to receive coaching: Assignment of Coaches:

= Availability of coaches = Qualifications

=  Number of coaches per team = Years of experience

= Length of contract = Success as coach

= Association with school -
on-campus versus off- Compensation of Coaches:
campus

= Total dollars proportionate to
participation
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T
COACHING

= |tems to review:

« Names of coaches for each team and length of contract,
nature of duties, time assigned to other duties,
compensation for coaching and non-coaching

+ Questionnaires regarding the availability and qualification

of coaches

* |Interviews

194
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Quality
Availability
Exclusivity

Focus on facilities used by just
one sex

Calculate proportions using each
facility

LOCKER ROOMS, PRACTICE, AND
COMPETITIVE FACILITIES

Practice and Competitive Facilities

Locker Rooms
= Number of Locker Rooms
= Quality of Locker Rooms

= Exclusivity

195

= |nformation to review:

I —
LOCKER ROOMS, PRACTICE, AND
COMPETITIVE FACILITIES

Facilities tour to visually inspect all locker rooms, practice, and

competitive facilities

Questionnaires regarding the quality and availability of locker
rooms, practice, and competitive facilities

Interviews to follow up
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MEDICAL AND TRAINING FACILITIES
AND SERVICES

= Medical Personnel and Assistance

= Qualifications/Availability of Trainers
= Training Rooms

= Weight Rooms

= |nsurance
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MEDICAL AND TRAINING FACILITIES
AND SERVICES

= |nformation to review:

Questionnaire to coaches, athletes, and head athletic trainer
regarding the assignment of medical and athletic training personnel
to home games, away games, and practices and the availability and
quality of training room and weight room

Interviews to follow up

Facilities tour to visually inspect all training and weight rooms

Review insurance policy for student-athletes
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PUBLICITY

= Attendance by support groups (cheerleaders, band, drill
team, etc.)

= Equivalent publicity and promotions
= Equivalent types and quality of publications
= Availability of sports information personnel

199

PUBLICITY

= |nformation to review:

« Questionnaires regarding participation of support groups,
publications, and other publicity and promotion

* Interviews to follow up

+ Obtain copies of publications for each team, including media
guides, programs, schedule cards, press releases, posters,

website
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SUPPORT SERVICES

= Equivalent clerical and administrative support so that
boys’ and girls’ coaches spend the same hours per week
performing clerical and administrative tasks

= Boys’ and girls’ coaches should have equivalently
adequate and convenient office space and equipment

201

SUPPORT SERVICES

= |nformation to review:

« Questionnaires regarding the number of hours coaches say they
spend per week on clerical and administrative tasks and the
support staff available for their teams

* Interviews to follow up

- Facilities tour to inspect the office space for coaches and

clerical staff.
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Title IX does NOT require an institution to provide:

= An athletics program

= Agood athletics program - programs need to be equally good or equally pathetic for male
and female students

= The same funding:
- to the overall women’s and men’s programs
- to men’s and women’s teams in the same sports (funding source cannot justify disparities)
= Specific benefits such as coaching, facilities, equipment
= Same number of teams or same sports for men and women
= Same benefits to men’s and women’s teams in the same sport
= Compete at a specific level or join a specific conference

A

Courtesy of: Valerie McMurtrie Bonnette, Title IX and Interscholastic Athletics: How it all Works - In Plain English
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I —
FUNDING SOURCE CAN'T JUSTIFY DISPARITY

= Booster Clubs
« Any benefits provided by booster clubs are subject to Title IX.

« If booster club provides benefits that create a disparity under Title
IX, then the school is responsible for offsetting that disparity.

- Example: If a booster club’s contributions provide football athletes
with benefits superior to those provided to all female athletes, the
school may reallocate the funds it would have spent on football to
girls’ teams as necessary to provide equivalent benefits and

achieve compliance.
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I —
FUNDING SOURCE CAN'T JUSTIFY DISPARITY

= Booster Clubs

OCR has always taken that position.
In 1992 a district court in Rhode Island adopted OCR’s position.

Thenin 1997, a district court in Florida rejected a school district’s
argument that it cannot be held responsible if the fund-raising
activities of one booster club is more successful than another.

Then in 2002, the 8t Circuit Court of Appeals stated: “Once a
university receives a monetary donation, the funds become public

money, subject to Title IX's legal obligations in their
disbursement.”
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I —
FUNDING SOURCE CAN'T JUSTIFY DISPARITY

= Donations

The same rule applies for other private donations.

It is not the money itself that Title IX is concerned with; it’s
the benefits that money buys.

If the benefits are disparate, look at ways to offset the
disparities.
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FUNDING SOURCE CAN'T JUSTIFY DISPARITY

Fundraising
No specific Title IX requirements
Opportunities cannot be limited or imposed discriminatorily.
Priority for more lucrative fundraisers cannot be based on sex.

Giving benefits to boys’ teams that girls’ teams must pay for through
fundraisers creates compliance problems.

Athletes may not receive lesser benefits on the basis of sex because of
their coach’s inability to fundraise.

Disparate benefits on the basis of sex cannot be the result of coaches’
differing abilities to fundraise. .
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Academics

- 3,
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« Review data on sex of students
enrolled in CTE, science,
technology, and math

* Develop plan of action if
disparity identified

209

The information in this handout was prepared by Eichelbaum
Wardell Hansen Powell & Munoz, P.C. It is intended to be used for
general information only and is not to be considered specific
legal advice. If speciallegal advice is sought, consult an attorney.

fal

www.edlaw.com | (800) 488-9045
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